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FOREWORD TO FIRST EDITION. 

The Bombay Public Trusts Act, 1950, (Bombay Act XXIX of 
1950) which has been recently passed by the State Legislature is im- 
portant in many ways. [tis well known that it has been always 
recognised that it is the previlege of the Sovereign of the State to exer- 
cise supervision and “control over all religious and charitable trusts in 
the State. The concept that in the last analysis the Sovereign is the 
custodian of all charities is not modern and the history of India shows 
that Hindu kings did exercise supervision and control over charities 
within their dominion. The control was exercised by the British Gover 
rnment during the British rule in India. But the history of the legi- 
slation on this subject beginning with Regulation XIX of 1810 and end- 
ing with the Bombay Public Trusts Registration Act, 1935, shows that 
these legislativo provisions did not help to make the state supervision or 
control over public charities either effective or efficient. It may he 
that the policy of the Government in such matters in those days had 
inevitably to be one of non-interference, with the result that no syste- 
matic attempt was made to make changes in the provisions of the said 
legislation so as to bring t'em in conformity with the requirements of 
modern social needs. Besides, the remedy provided by section 92 of 
the Code of Civil Procedure was not easily available; this adoption of 
the said remedy involved expense and delay, and the disputes raised 
under the said section could not.obviously be dealt with expeditiously. 
The present Act has been passed with a view “to regulate and to make 
better provision for the administration of public religious and charitable 
trusts in the State of Bombay", and its provisions undoubtedly attempt 
to make suitable changes in the law so as to meet all the social, religi- 
ous and charitable needs of today. It is to be hoped that the machi- 
nery provided by this Act to enforce supervision and control over the 
charities in the State will prove efficient and effective. 


There is another feature of this Act which makes it very im- 
portent. As the definition on the word ‘public trust’ given by this 
Act in section 2 (13) shows, it is intended to apply to all public trusts 
irrespective of religious or communal considerations. The anxiety not 
to irritate religious susceptibilities and not to provoke opposition on reli- 
gious grounds which tended to make legislation during the Bitish rule 
cautious, if not timid, does not naturally weigh with the Legislatures of 
free India. The Constitution itself has placed before the State the ideal 
of securing for the citizens a uniform civil code throughout the territory 
of India. It was no doubt realised that this ideal cannot be achieved 
all at once in one single step. But if the ideal has to be achieved, a 
beginning must be made i in that direction, and in my opinion the present 
Act has taken a 5 very im portan: t ste p towards the achievement of that 
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ideal. The principles underlying this Act will apply alike to all chari- 
ties in the State and the provisions in regard to the supervision and 
control over these charities will make no exemption on religious grounds. 
The importance of this feature of the Act can hardly be exaggerated. 
The Act has come in force and may, in its administration, present pro- 
plems for the trustees in charge of public trusts which Courts may have 
to determine. 

In bringing out the present edition of the Act Mr. Puranik has 
attempted to afford assistance to the trustees in appreciating the nature 
of their obligations under this Act and it is naturally his hope that his 
notes may be found uselul even by the lawyers when the Act has to be 
construed by Judges administering its provisions. In the introduction 
to his book Mr. Puranik has given brief account of the history of legi- 
slation on public trusts and he has indicated the broad distinguishing 
features of such trusts. The introduction is followed by the author's 
note on the interpretation of the statute where an attempt has been 
made to give a classified summary of the important judicial decisions on 
relevant points. Then follows a commentary on the sections of the Act. 
The exhaustive notes under oach section of the Act speak for the in- 
dustry of the author. I trust that the present edition of the Act would 
be found useful by the trustees, the lawyers and even the Judges. 

I haye great pleasure in writing this short foreword to the present 

edition, because I wish to express my appreciation for Mr. Puranik’s 
industry and devotion to law. Readers of this edition would perhaps 
be surprised if they are told that Mr. Puranik has not had the benefit 
of practising as 2 lawyer in any Court. Born in poor circumstances; 
he had to struggle for his.education, and even after he passed his B.Sc. 
examination he could not proceed to the study of law because of finan- 
cial difficulties, He had to take service as a clerk in a judicial depart- 
ment and he got an opportunity to appear for the LL.B. examination 
nearly ten years after he joined service. Inhis service he was duly pro- 
moted from time to time and at present lie is working as the Clerk of the 
Court in the Court of the District Judge at Ahmednagar. While dis- 
charging his duties, he has kept himself in touch with law and as the 
present edition would show, he has deyoted considerable energy and 
thought to the study of the problems raised by the different sections of 
this Act. When Mr. Puranikrequested me to write a foreword to hisbook 
Ireadily agreed because I thought it was necessary that Mr. Puranik’s 
efforts, carried on by him under somewhat adverse circumstances, 
should be appreciated. I would, therefore commend this book to all those 
who are interested in the law rolating to public trusts. of the State. 


15-7-1952. P, B, GAJENDRAGADKAR. . 
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PREFACE TO SECOND EDITION 

The First edition of this book was published in 1952 and was sold 
out. Thereafter there were many amendments in the Act. By 
Bombay Public Trusts (Unification and Amendment) Act, 1959, (Bombay 
VI of 1960 ) many important changes have been made. The Maha- 
rashtra Government appoints the first day of Jan. 1961 to be the date 
on which the said Act shall come into force (Government Notification, 
Law and Judiciary Department, No. 30087/E, dated the 31 st Decem- 
ber 1960; vide page 71 Maharashtra Government Gazzette dated the 5th 
Jan. 1961 Part IV-B.) Further the Government of Maharashtra 
specifies the first day of Feb. 1961 to be the date on which the provi- 
sions of Bombay Public Trusts Act 1950 ( Bom. XXIX of 1950 ) shall, 
subject to the provisions of section 87, apply to the classes of Public 
Trusts specified therein and ii has come in force therefrom the first 
day of Feb. 1961 in the areas of Vidarbha, Maharashtra, etc. Vide 
Government notification No. 2368/G/E dated 81-1-61 of L. & J. Dept. 
at page 210, Maharashtra Govt. Gazette; part fourth—D, dated 9-2-6]. 

During the course of cight years past there have been many 
important Amendments necessitating revision of the first edition and a 
number of new topies have been incorporated and discussed therein 
including the decisions, both reported and unreported, of the Supromo 
Court, of the High Court of Bombay and at other places. At certain 
places references to somo important decisions and circulers of the 
Charity Commissioner have been made and quoted. 

I have taken sufficient care in improving and preparing this 
edition and to make it up-to-date. | However, I am personally respon- 
sible for any mistake occuring in this publication. Ihave added to 
it the Table of Cases. I shall be glad to know from the readers the 
mistakes and omissions in it, so that I may remove them while revising 
the edition in future. 

As already stated in the Preface to the first edition, I owe & deep 
debt of gratitude to the Honourable Mr. Justice P. B. Gajendragadkar 
Judge of the Supreme Court of India who very kindly contributed 
a foreward to it by sparing his precious time amidst his multifarious 
and pressing work and I again record my gratefulness to him for en- 
couraging me in publishing the second edition. 

. I take this opportunity of recording my grateful thanks for the 
facility and guidence given to me in completing this edition to Shri. V. 
G.-Wagle B.A. (Hon.), LL.M. District and Sessions Judge of Poona. 

Lastly I acknowledge the neatness and promptitude with which 
Messrs Joshi and Lokhande of Pratibha, Press, Sadashiv Peth, Poona2, 
haye executed the work of printings 
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PREFACE TO FIRST EDITION 


The Sovereign power of every State has authority to supervise 
and control the administration and management: of property assigned 
for public purposes and rests on the two famous maxims “Salus populi 
est suprema lex” (the welfare of the people is the supreme law) and 
“necessitas publica major est quam privata" which means "public 
necessity is greater than private." The present enactment is intended 
to check abuses, malpractices and defects in the administration and 
management of public trusts and endowments and therefore regulates 
them and makes provisions for better management, 


With the advent of social and industrial progress in Free India, 
necessity of a Special Legislation for the benefit and protection of Cha- 
rities is more evident than before. The Bombay State is perhaps the 
first to undertake such Legislation and the novelty of the scheme and 
the provisions of this Law attracted mo as they have an immediate 
bearing on the social and religious institutions of our State. Many 
of the religious institutions like Maths, Mosques, Temples and shrines 
possess vast immoveable properties governed by grants of old Indian 
Rulers. Many of them were tried to be regulated by laws enacted in 
the British regime. I have therefore endeavoured in this book to give a 
historical survey of past Legislation, besides attempting an expository 
and critical commentary on the Law of Charities in India. So the scope 
of the book has become more comprehensive than the needs of this 
single enactment. What is considered good logic today, will come to 
be regarded as exploded philosophy tomorrow. But it is common 
knowledge that nowadays text books alone seldom meet the needs of 
the Bar and the Bench at the hearing of cases and are very rarely 
found helpful for the writing of Judgments. The lawyer is more con- 
cerned with a “case in point” of his own High Court or of the Judicial 
Committee than with a single exposition of the Section. Hence in 
preparing this volume, my object has been to notice under appropriate 
headings, the entire Case Law onthe subject. Being a commentary on 
the Law of Charities, the notes are mainly explanatory with the sub- 
stance of the authority on important topics. Considerable difficulty is - 
experienced on account of the large number and the uncertain quality 
of the several reports current in India. To this may be added the di- 
fliculty of ascertaining the value cf decisions rendered under the older 
or repealed Laws. With a desire to keep the book within reasonable 
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reports and omitted giving the names of cases.. In doing so, a spe- 
cial responsibility has been cast upon me to verify the references and I 
hope they will be found trustworthy. I have taken special care in analy- 
sing and grouping the decisions under the general sections of the Act. 

Definition of the "Charity" or *'publie or charitable purposes" is 
well established by reported cases under sub sections (3) of Section 4 of 
the Indian Income-Tax Act, 1922, Section 2 of thu Charitable Endow- 
ments Act; 1890, Section 118 of the Indian Succession Act, 1925, 
Section 18 of the Transfer of Property Act and Section 92 of the C. P 
Code, 1908. Hence though what is “‘religious purpose" has not been 
defined in this Act, its meaning can be ascertained with certainty from 
the reported cases. The definitioa of ‘‘public trust" as given in Sec- 
tion 2 (18) is comprehensive and includes a “public religious purpose" 
also. However, difficulties are likely to arise in respect of certain 
math propertics in the application of this Act. For example certain 
religious endowments consist of grant of revenue free lands to the hold- 
- ers of the maths. These grants or Inams were made to them by the 
former Government, say by the Moguls or the Peshwas and there-after 
were confirmed by the Dritish Government after enquiries held by the 
Inam Commission. When the grants of former Government were 
confirmed conditions in regard to the fulfilment of certain obligations 
to be performed were imposed on the holders of such grants. It was 
also laid down therein that if the obligation was not performed or dischar- 
ged, as intended by the grant, the lands granted free of revenues 
were liable to the full assessment and to be converted into Rayatwari 
lands. This shows that these grants or Inams were convertible and 
hence conversion may not be permissible in regard to public trusts. 
The nature of such grants is that the properties are heritable, transfer- 
rable and alienable. Hence it ig doubtful whether such endowments 
will be within the purvew of this Act and it will be for the Courts to 
decide. It is also likcly that many more difficulties may be experi- 
enced in the administration of this Act and the difficulties will have to 
be regularised either by the decisions of Law Courts or appropriate 
amendments by the Legislature. 

An introduction has been prefixed to this book in which an atte- 
mpt has been made to take a bird’s eye view of the Law of Charities in 
India. Ready references are made possible by suitable headings and 
head-notes to paragraphs. I have taken sufficient care in preparing 
the subject index and tried to make it thoroughly exhaustive and useful. 


In annotating this edition I have derived considerable benefit from 
the existing treatises on the subject viz, Lewin on Trusts. Keeton on 
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Trusts; Agnew's Law of Trusts in British India, Halsbury's Laws of 
England; Digests and other- works to whose authors and publishers 
I-respectfully acknowledge my indebtedness. 


. I owe a deep debt of gratitude to the Hon’ble Mr. Justice P.B. 
Gajendragadkar, Judge of the High Court of Judicature, Bombay, who 
has very kindly spared time amidst his multifarious and pressing work, 
to go through this book and contribute a foreword. I also acknowled- 
ge my deep debt of gratitude to the Hon'ble Mr. Justice S. R. Ten- 
dolkar, Judge of the Bombay High Court, whose Report on investigat- 
ion into the Religions and Charitable Endowments in the State of 
Bombay has constantly served me as a guide in writing my comment- 
aries to this Act. 


Lam also grateful to Mr. D. R. Pradhan, I.C.S. Charity Commis- 
sioner, Bombay, for the valuable suggestions made to me in my per- 
sonal interviews with him, as also to Mr. P. G. Altekar and Mr. L. Y. 
Ankalgy, Assistant Charity Commissioners respectively of the Poona 
and Belgaum Regions for their useful and practical suggestions. 


I take this opportunity of recording my sincere thanks for the 
help and advice given to me in compiling this book, to Mr. R. S. Am- 
bekar, District Judge, Ahmednagar, to his predecessor Mr. D. R. 
Ugrankar and to Mr. T. K. Tukol, Assistant Judge and Additional Ses- 
tsions Judge, Ahmednagar. 


Lastly, I think it my duty to acknowledge the assistance of Mr. 
L. R. Kode and Mr. B. N. Dusawad of the District Court Staff and of 
Mr. M.S. Mankar and Mr. T.G. Patekar, Inspectors, Charity Depart- 
ment, in the preparation of the manuscript and proof reading. 

I cannot forget the substantial help rendered by Mr. G. R. Bha- 
fkal Proprietor, Popular Book Depot, in bringing out this edition. I 
further acknowledge the neatness and promptitude with which Mr. D. 


B. Gandbhir of the Popular Press (Bombay ) has executed the work 
of “printinge - - 


oth July 1959. `` B. A. PURANIK. 
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REVIEWS .. 7 72 ue 
* 


Reviews of some of the high officials on the Bombay Public Trusts 
Act, 1950, annotated by Shri. B. A. Puranik, B. Sc., LL. B. District Court, 
Poona, First Edition: — 


By Shri. D. R. Pradhan, I. C. S., Charity Commissioner, “Bombay | 
( 20th Nov. 1952 ): 

Of all the commentaries so far brought out on the Bombay Public 
Trusts Act, 1950, Shri. B. A. Puranik’s is the most exhaustive. Some 
of the opinions expressed by Shri. Puranik are somewhat controversial, 
but they will serve the useful purpose of stimulating healthy discussion. 
One of the notable features-of his book is the reproduction in -the 
Appendices Acts repealed by or connected with the Bombay Public Trusts 
Act, 1950. I have no doubt that the publication will be found useful 
by the public, the legal profession, the Charity Organisation and 
the Courts. 


By the Honourable Shri. Dinkerrao Desai, 
Minister for Law and Education 
Minister 
Government of Bombay- 
- .. Secretariat, 
Bombay, 
9th September, 1952. 
I have seen the book “ Bombay Public ‘Trusts Act, 1950,” cursorily. 
It seems that Shri. Puranik has put in considerable labours in collecting 
and collating the case law. ‘The book will be useful to the Lawyers and 
Courts or officers who have to deal with charity cases. 


By the Honourable Shri. Morarji Desai, Chief Minister ` 
Government of Bombay. i 
Chief Minister, 

Government of Bombay z ES ; 
] ; Secretariat, ` ——— 
Bombay, 23rd September, 1952. 
Shri. B. A. Puranik has brought out lucid and exhaustive annota- 
tions on the Bombay Public ‘Trusts Act of 1950. ‘They are likely to be 
extremely useful to those who are interested in the administration of 

this Act, ~ Vee a SUL ae 
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With a foreword to the First Edition by the Honourable Mr. 
Justice, B. N. Gokhale, Judge, High Court of Judicature, Bombay. 


Price Rs. 9/. (Postage extra) 
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It contains Bombay Act XXXVI of 1959, Bombay Stemp Act, 1958, 
Suits Valuation Act with exhaustive, analytical and critical commentary 
on the Act, Case Law, with index, introduction and several useful 
appendices. 
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HAND-BOOK ON CODIFIED HINDU LAW 
1958 | 


Contains 


(4) "The Hindu Marriage Act, 1958, 
No. XXY of 1955. 


(2) The Hindu Succession Aot, 1956, 
No. XXX of 1956. 


(8 The Hindu Minority and Guardianship Aot, 1850, 
No, XXXII of 1955. 


(5) The Hindu Adoptions and Maintenance Aot, 1955, 
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The Bombay Public Trusts Act, 1950 
INTRODUCTION 


Before considering the Bombay Public Trusts Act, 1950 ( Bombay 
Act No. XXIX of 1950 ), it is necessary to know in brief the origin and 
growth of Trusts in England as the Law of Trusts in India closely 
resembles the English Law in the general principles though the system 
upon which it is administered in India is different. 


The Subpoena 


Originally the only pledge for the due execution of the Trusts’ 
was the faith and integrity of the Trustee; but as the mere feeling of 
honour proved, as against self interest, an extremely precarious 
security, John Waltham, Bishop of Salisbury, Lord Keeper in the 
reign of Richard II, originated the writ of subpoena, by which. the 
Trustee was liable to be summoned into Chancery to answer upon 
oath the allegations of his cestui que trust No sooner was this pro- 
tection extended than half the landsin the kingdom became vested 
in feoffees to uses, as trusts were then called. Thus, in the words 
of the old Councellor, the parents of the Trusts were Fraud and 


Fear, and Court of Conscience was the Nurse (Att. Gen. Vs. 
Sands. Hard 491 ). 


With respect to the feoffee to the uses, it was at first held to be 
absolutely indispensable that there should be confidence in the 
person, and privity of estate. For want of the requisite of per- 
sonal confidence it was ruled that a corporation, having no soul 
could not stand seised to a use. Nor was it compentent for the King 
. to. sustain the character of Trustee, it being thought inconsistent 
with his high prerogative to be made responsible to his own subject 
for the due administration of estate. Originally the subpoena lay 
against the Trustee himself only and was never allowed against 
either his heir or assign; for the confidence was declared to he 
personal and not to accompany the devolution of the property 
(8 Edw. 4 fol. 6; 22 Edw. 4 fol. 6). But this doctrine of the Court 
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was subsequently put on a more liberal footing and it came to be 
held that both the heir and assign should be held liable to the 
execution of the use with an exception in favour of a purchaser for 
valuable consideration not affected by notice. 


The whole estate of the cestui que use depended, in principle, 
upon privity Thus, on the death of the original cestui que use» the 
right to issue the subpocna was held to descend indeed to the heir on the 
ground of haeres eadem persona cum antecessore; but the wife of the 
cestui que use, or the husband of the feme cestui que use and a judg- 
ment creditor, were not admitted to the same privilege; for the respective 
plaints were-founded, not on privity with the person of the cestui que use, 
but on the course of law. The trusts were of two kinds: the simple trust 
and the special trust. Both were applicable to chattels real and perso- 
nal, as well as to freeholds. The trusts of chattels were administered 
upon the same principles, mutatis mutandis, as those of freeholds; the right 
to issue a subpoena turned equally on privity and the interest of the 
cestui que trust was held not to be assignable. 


Such was the nature of trusts as they stood at common law; but 
manifold fraud and mischiefs called loudly from time to time for the 
enactment of remedial statutes. (See pages 1 to 8of Lewin on Trusts 14th 
edition. ) 


Estates of Freeholds 


The only estates which a free man could hold were, estates for 
life, in tail and in fee-simple. If land was granted to a man simply 
without more, that gave him an estate for his life only, and on his 
death the land escheated to the granter. If land was granted to a 
man and the heirs of his body, he was said to have an estate tail 
which descended on his death to his lawful issue, children, grand- 
children, and more remote descendents, so long as his posterity 
endured. If the first owner, or any descendent who had succeeded 
to the estate, died without children, the estate escheated to the 
granter or his heir. If land was granted to a man and his heirs, he 
had an estate in fee-simple. This estate descended on his death to 
cis heirs. If he died without children; the estate went to his 
ho-lateral relations, and only escheated on the failure of all persons - 
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who could possibly claim through him. All these estates were: 
originally inalienable either during the life time of the holders. 
unless with the consent of the lord, or by will. (See Williams on 
Real Property ). 


The most ancient form of conveyance or alienation of estate. 
was a feoffment with livery of seisin.. The feudal doctrine that all 
estates in land are holden of some lord, necessarily implies that all: 
lands must always have some feudal holder or tenant. This feudal. 
tenant is a freeholder and has the feudal possession, called the- 
seisin; and so long as he is seised, nobody else can be. The freehold. 
is said to be in bim, and until it is taken out of him and given to 
some other, the land itself is regarded as in his custody or posses- 
sion. Before the reign of Henry VIII, a simple gift of lands to a 
man and his heirs, accompanied by. livery of seisin, was all that was. 
necessary to convey to that person as estate in fee-simple in the lands.. 
The Courts of law did not deem any consideration necessary; but if a. 
man voluntarily gave lands to another, and put him in possession of: 
them; they held the gift to be complete and irrevocable, just as a gift 
of money or goods made without any consideration is. In law, there- 
fore, the person to whom a gift of lands was made and seisin delivered, 
was considered thenceforth to be the freeholder of land and his estate. 
was known. 


Gift To Religious Houses 


After the power of alienation had acquired, it became à common: 
thing for the grantees of estates to convey them to religious houses.. 
The members of these houses were unable; by reason of their professions- 
to perform military services required by the feudal law; they obtained’ 
great quantities of lands, and an undue proportion of wealth and power. 
As religious houses fell under the legal description of corporations, who: 
possessed the character of perpetuity, the lord was deprived of the 
benefits he derived from the estates. Land belonging to such body 
were consequently said to be mortua manu, or in mortmain, because 
they produced none of the advantages to the feudal lords, which lands. 
held by individuals did. During the 13th century, an increasing 
amount of land in England came to be held by way of use. Thus, the. 
Franciscans, a religious order pledged to property, and therefore prohi- 
bited from being the owners of large aggregates of properties, saw mno 
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difficulty in holding great possessions in this way. Furthermore, a 
number of medieval statutes prohibited alienation into mortmain, i. e. 
to ecclesiastical corporations with royal licence, and at first if was 
possible to evade the statutes by the creation of a trust, although the 
prohibition was shortly afterwards extended to beneficial as well as to 
legal ownership. In order to evade these statutes, the following device 
was resorted to by the ecclesiastical bodies. The grant, instead of being 
made direct to the religious house, was made to some person to the use 
of religious house. A gift of this kind conferred no estate or interest 
whatever in contemplation of law on those whose benefit was designed, 
for the principle of feudal tenure was, tolook no further than to the 
actual and ostensible tenant and to consider him alono as the proprietor. 
The use therefore, declared upon such a gift, being in the view of the 
ordinary course of justice a non-entity, escaped the operation of the 
Statutes of Mortmain ( See Agnew; pp. 9, 4). 


Once the use obtained recognition in equity, its employment 
became exceedingly common. The medieval property owner put his 
hands to use for one of several purposes—either for a lawful object or 
for fraudulent purposes. Among fraudulent practices may be men- 
tioned the granting of lands to uses to defraud creditors, and to delay 
‘actions for the recovery of lands granted. Finally, the beneficiary 
relied upon the faith, nof of one person, but of several, and therefore 
when the use was enforced in the Chancery, he had recourse against 
all the feoffees; and furthermore it was possible to postpone, and 
ultimately to evade: many of the incidents of feudal tenure for as 
between the feoffees the rule of survivorship applied. 


‘Chancellor’s Protection Extended 


The common Jaw declined to enforce the use in favour of the 
beneficiary, and therefore for some time the beneficiary will have no 
Teal remedy. Although the Chancery eventually gave the widest 
possible orbit to the use, the view of the common law Courts was that 
the feoffee was the unencumbered owner of the property and the 
beneficiary was simply a tenant at will. Accordingly, the beneficiary 
was deemed to have no estate in land; and since, as Maitland has put it, 
equity comes not to destroy but to fulfil, this was a position which the 
‘Chancellor could not upset. The beneficiary's remedy to prevail against 
the feoffee; but to allow the remedy to prevail against the feoffee alone 
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was obviously only to open the door to fraud, and therefore the remedy 

was rapidly made available against the feoffee's heir and even against 

a person to whom the feoffee sold the land, provided that the purchaser 

took the land with the notice of the trust. On the other hand, if the 

purchaser of the legal estate took in good faith and for value, withcut 

notice of the Trust, the purchaser could retain the land as against the 

beneficiary; who was restricted to bis personal action for breach of 

trust against feoffee, but at the close of the middle ages there had been 

developed the most striking characteristic of the equitable estate. It 

should be observed that unlike the modern trust, a use of land only 

arose of a fee.simple, and not out of a fee-tail or a life estate. It 

would seem that there was no objection to a use of a term of years, 

which was regarded primarily as a chattel, and not as an estate in the 

land. Naturally in equity the beneficiary s interest was treated as 

an estate in the land; and the Chancellor allowed similar interest to be 

carved out of iv as existed at common law. Thecommon law system was not 

applied in its entirety. Notwithstanding the limitation; the beneficiary’s 
interest came to be regarded more and more, in view of equity, as an 

estate in the land. From the stand point of alienation, the estate of 

the cestui que use was much easier to handle than the legal estate, for 

it could be disposed of without any of the formalities necessary for a 

common law conveyance. The cestui que use declared his will to his 
feoffee, and the feoffee was bound to fulfil it. Apart from uses which 

were expressly declared, the Chancellor also recognized certain 

implied uses. By the adoption of these practices the Crown was the 
chief loser, where lands were put to use, through loss of the feudal use 
and the statute of 1489 only slightly modified the position. Henry 
VIII however considered that the time had arrived for a much more 
comprehensive statute, and conceived the possibility of drastically 
‘curtailing employment of uses, if not of abolishing them altogether. 
A bill with the latter object was, indeed, drafted but proved so 
unpopular that a more modified proposal was substituted, and was 
enacted in the Statute of Uses (1585). The Statute provided that. 
where any person or persons stood seised of lands or other hereditaments. 
to the use, confidence or trust of any other person, persons, or body 
politic, then such person, persons, or body politic should be deemed 
to have lawful seisin and possession of such lands for such estate as 
_ they have in the use; and the estate of the feoffee should be deemed to. 
be executed in the beneficiaries. The object of this Statute was to abolish 
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‘the jurisdiction of the Court of Chancery over landed estate by giving 
:actual possession at law to every person beneficially entitled in equity- 
‘But the Court of the Chancery recovered its power in the following 
‘manner : Soon after the passing of the Statute of Uses, a doctrine was 
laid down, that there could not be a use upon a use. This gave the 
‘Court of Chancery an opportunity for interfering. The Courts of 
‘Chancery interposed and constrained the parties to whom the law had 
‘given the estate, tohold in trust for him to whom the use was last declar- 
-ed. So that whenever it wished to vest a free-hold estate in one person 
as trustee for another, the conveyance is made unto the trustee o! 
‘some other person and his heirs, to the use of the trustee and his heir: 
‘in trust for the party intended to be benefited called cestui que trus: 
-and his heirs, 


‘Legal and Equitable Estates 


An estate in fee-simple is thus vested in the trustee by force o 
:the Statute of Uses, and the entire beneficial interest is given over to the 
-cestui que trust by the court of Chancery. The estate in fee-simple which 
is vested in the trusteo is called a legal estate, being an estate to whick 
‘the trustee is entitled only in the contemplation of a Court of Law, a: 
-distinguished from equity. The interest of the cestui que trust is called 
-an equitable estate, being an estate to which he is entitled only in thi 
-contemplation of the Court of Chancery which administers equity (Agnew 
‘citing Williamson on Real Property). The cestui que trust is the bene 
ficial owner of the property. The trustee, by virtue of his legal estate 
thas a right and power to receive the rents and profits; but the cest: 
-que trust is able, by virtue of his estate, in equity; at any time, f 
-oblige his trustee to come to an account and hand over the whole « 
-the proceeds. (Vide Kumar Asima Krishna Deb Vs. Kumara Krishna De! 
72, Bengal L. R. O. C., 36). 


"Trusts Among Hindus 


Thus under the English Law, there may be two persons holdim 
«different estates in the same property. Both are entitled to conve 
‘their estates, both are entitled to the rents and profits., one, the leg 
-owner to receive them., the other, equitable owner to enjoy them 
“Trusts, in the strict sense, in which that term is used by Engliz 
“Lawyers, that is to say, confidence to the existence of which a leg 
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and equitable estates are necessary, are unknown to Hindu and Mohe- 
medan Law. The “ Hindu Law,” said Peacock, C. J., “so far 
as I am acquainted with it, makes no provision for trusts. There is 
nothing in the Hindu Law at al! analogous either to trusts of the 
English law or to the fldei commisa of the Roman Law which was 
probably the origin of trusts in the English Law.” In Sm. Krishna 
Ramini Dasi Vs. Ananda Krishna Bosas (4 Bengal L.R.O.C., 231 ) 
Markby J. quoting the above case decided that trusts could not be 
created by Hindus. According to his Lordship, there was not the 
least ground for supposing that anything like the English law of trusts 
existed in Hindu Law. ‘‘ There is not " said his Lordship “a trace 
of it in any passage of any work on Hindu Law that I have seen. 
There is not an indication of it in the habits of the peuple, and so far 
from the English system of trusts resting on the principles of juris- 
prudence, whien, though dormant may be considered as universally 
present, it is undoubtedly one of the most anomalous institutions in the 
whole history of law one that could never have possibly been conceiv- 
ed a priori, or worked out from any general principle, and is distinctly 
the product of our own time." On appeal, however, (4. Bengal L.R.» 
O C., 278), Peacock, C. J. explained the passage from his judgment 
cited above, saying ‘‘ I did not say, nor did I intend to say, that a 
devise upon trust for a purpose which might le legally carried into 


effect without the intervention of trustees could necessarily be void. 


There are many cases in which trusts havo been enforced against 
Hindus both by the Courts in this Country and by Her Majesty in 
Council upon appeal." 


Macpherson, J, said on P. 284: * I think that for various 
reasons, because there is nothing in Hindu law which is repugnant 
to, or inconsistent with, the idea of trusts, because trusts are not 
unknown to the Hindu law, and because trusts, as among Hindus, 
have been recognised and administered for the last century almost, 
by this Court and the late Supreme Court, we are bound so to 
recognise trusts and to give effect to them. I think that, both by 
Hindu law, and the practice which has alwaye prevailed in our 
‘Courts, 2 Hindu may legally deal with his property so as to create a 


"trust a relation in many respects similar to, although not necessarily 


identical with, that known in English law as the relation of trustee 
and cesiui que trust- I concede that trusts, in the strict sense in 
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which an English lawyer uses the term,—that is to say, trusts, to the 
existence of which a ' legal’ estate and ‘an equitable’ estate, wholly 
separate from and independent of each other are necessary, were un- 
known to the old Hindu law. There being no distinction in Hindu 
law between legal and equitable estates, it was, of course, impossible 
that there should be anything corresponding to the two estates which 
are so well known to the English law; nevertheless, trusts, in the 
wider sense of the term, were by no means unknown in the tenets of 
Hindu law. I do not speak of the various personal ordinary trusts, 
such as deposits and bailments which are expressly recognised and 
dealt with by all the writers on Hindu law. ‘The existence of such 
trusts does not affect the present question, which relates solely to 
special trusts, where the person to whom property is given is bound to 
use it for the benefit of another, or to apply it in a particular manner 
indicated, and not necessarily for his own advantage. But in the case 
of endowments for religious and charitable purposes, and gifts to idols, 
there is no doubt that trust have always been known. It is said, 
that in a gift to an idol there is no trust, and that there is an actual 
gift to the idol. It may be so in words; but, by whatever name it 
is called, it is a mere setting apart of property which is to be held and 
used by the manager for the time being whether he be a priest or 
whoever he may be, for the purpose; in the first instance, of providing 
for the worship of the idol, or of carrying out the religious or chari- 
table objects of the original donor. Practically, if a trust were not 
recognised in such cases by Hindu law, no endowment, or gift 
to an idol, or for religious or charitable purposes, could have any per- 
manent effect; while, as a matter of fact, we see such endowments are 
very carefully preserved and are continued from generation to generation. 
But granting, for the sake of argument, that trusts are not expressly 
recognised by the old Hindu law; that is not, in my opinion, any 
reason why we should not conclude that they are invalid. There is 
nothing in Hindu law which forbids trusts, or is in any way repugnant 
to them or inconsistent with their existence. The Hindu law system 
is not, and does not profess to be, exhaustive; on the contrary, it is a 
system in which new customs and new propositions, not repugnant to 
the old law, may be engrafted upon it from time to time, according to 
circumstances and the progress of society. Fiduciary relations 
extend as the transactions and intercourse between men extend. 


In all probability, trusts had, by degrees, sprung into existence 
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before we find any record of them in our reports, just as I believe 
the custom of making wills, although it may be of no very ancient 
origin, prevailed among Hindus. quite indepedently of any decisions in 
the Courts, or any intervention of English lawyers. The Supreme 
Court was called on to grant, and did grant, probate of the will of a 
Hindu within a few months after the Court was instituted; and we 
find the earliest legislation recognising the wills of Hindus. There is 
not necessarily anything anomalous or unnatural in the constitution of 
trusts. "The general position of trusts in English law with these two 
absolutely separate estates, the legal and the equitable, may be some- 
what anomalous. But this is the result of the peculiar procedure in 
England, where the Court of Chancery has always been distinct from 
the Courts of Common Law, and equitable rights are kept wholly 
apart from legal. The peculiarity of the English law of trusts arises 
out of specialities of procedure. But questions of procedure cannot 
affect the question, whether trusts are to exist, or whether Courts are 
to give effect to them. I cannot see that the fact that this Court is a 
Court of Equity as well as of law, and that our procedure differs from 
that of the old Supreme Court, creates any difficulty in giving effect 
to, or administering, trusts, or in any way affects the question of subs- 
tantive law as to whether trusts can or cannot be created.” In 
Ganendra Mohan Tagore V. Upendra Mohan Tagore ( 4 Bengal L. R., 
O. C., 134) Phear, J., said:—‘‘ I confess, the broad assertion that 
trusts are unknown to Hiudu law took me somewhat by ‘surprise. 
There is, probably, no country in the world where fiduciary relations 
exhibit themselves so extensively and in such varied forms as in India, 
and possession of dominion over property, coupled with the obligation 
to use it, either wholly or partially, for the benefit of others than the 
possessor is, I imagine, familiar to every Hindu. I need only point 
to the cases of the mother acting as guardian of her infant child, the 
Karta of a joint family managing on behalf of minor or absent 
members, and the goomasta buying, selling and trading in his own 
name for the benefit of an unseen principal. If it be said that in 
these instances and others which might be mentioned, the guardian, 
manager or goomasta is only an agent, and differs from a trustee, in 
the strictest sense of word, in this, namely, that his powers are 
referable to the authority of the person for whose benefit he acts, and 
not to any sort of ownership in himself, I would add that, in my 


opinion, this circumstance does not materially affect the essence of the 
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trust. No doubt, in this country, where Courts of Justice are not 
distinguished by their functions into Courts of Law and Courts of 
Equity, and where law and equity are administered by the same 
*ribunal, there is no occasion for the creation and maintenance of an 
equitable estate in property as separate from the legal estate. There 
is, consequently, no such thing here as a bare legal estate in one man 
descendible to heirs side by side, with a beneficial estate of inheritance, 
or a succession of beneficial estate in the same property passing down 
another series of persons. And this, I understand, is all that the 
Chief Justice and Mr. Justice Marby intended to lay down in tho 
two judgements to which I have beon referred. (Kumara Asima 
Krishna Deb V. Kumara Kumara Deb, 2 Bengal L.R., O.C., 11, and 
Srimati Krishnaramini Dasi V. Ananda Krishana Bose, 4 Bengal 
L.R., O.O., 981. ) But I think that whether a man accepts property 
on the terms of giving another person a specified benefit out of it, or 
whether he undertakes to manage property on behalf of another, our 
Courts will, in both cases alike; know how to make him discharge the 
obligation under which he comes; and I do not hesitate to believe that 
it is in entire accordance with the genius of the Hindu law that they 


should do so. ” 


j “Although our Courts know nothing of a legal title as distinguished 
from an equitable title, they can, I apprehend, easily understand the 
predicament of property placed under the dominion and control of one 
person, in order that he may deal with and manage it for special pur- 
‘poses involving the benefit of others. In few words, the non-existence of 
the English equitable estate does not necessitate the non-recognition of 
2 trust. Except perhaps in the very rudest state of civilisation, trust- 
wnerships will, most certainly, spring into being, and the interests of 
society requires that within certain limits at least, effect should be given 
to those by Courts of Justice." On appeal, Peacock; O.J., referring to his 
judgment in Kumara Asima Krishna Deb V. Kumara Kumara Krishna 
Deb, (2 Bengal L. R., O. C., 86) saidi— "Although the Hindu law 
“contains no express provision upon the subject of uses or trusts, I see 
nothing contrary to the spirit and principles of the Hindu law in 2 
' devise to trustees, giving a benefical interest to a person to whom it might 
‘have been given by a simple devise without the intervention of 
‘trustees... It is too late to contend that all gifts or alienations upon 
-trust are void, because the ancient Hindu law makes no express 
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mention of them. All that I laid down in the case of Kumara Asima 
Krishna Deb V. Kumara Kumara Krishna Deb (2 Bengal L. R., O. 
©., 11) was, that a devise for a purpose which would be void as a 
condition, would be void in the shape of a trust." ^ Finally; on appeal 
to the Privy Council, it was argued that an estate to be held in trust 
an have no existence by the Hindu law. Their Lordships, however, 
said:-—“‘The anamolous law which has grown up in England of a 
legal estate which is paramount in one set of Courts, and an equitable 
ownership which is paramount in Courts of Equity, does not exist in 
and ought not to be introduced into Hindu law. But it is obvious 
that property, whether moveable or immoveable, must, for many 
purposes; be vested, more or less absolutely; in some person or persons 
for the benefit of other persons, and trusts of various kinds have been 
recognised and acted on in India in many cases. Implied trusts were 
recognised and established here in the case of a benami purchase in 
Gopee Krist Gosain V. Ganga Persad Gosain; ( 6 Moo. I. A., 53) and 
in the case of a provision for charity or other beneficient objects, such 
as the professorship provided for by the-will under consideration, where 
no estate is conferred upon beneficiaries, and their interest is in the 
proceeds of the property ( to which no objection has been raised ). the 
creation of a trust is practically necessary. If the intended effect of the 
argument upon this point was to bring distinctly under the notice of 
their Lordships the contention that, under the guise of an unnecessary 
trust of inheritance, the testator could not indirectly create beneficiary 
estates of a character unauthorised by law; and which could not 
directly be given without the intervention of the trust, their Lordships 
adopt the argument upon the ground that à man cannot be allowed 
to do by indirect means what is forbidden to be done directly, and that 
the trusts can only be sustained to the extent and for the purpose of 
giving effect to those beneficiary interests which the law recognises, and 
that after the determination of those interests, the beneficial interest in 
the residue of the property remains in the person who, but for the will, 
would be lawfully entitled thereto. Subject to this qualification, their 
Lordships are of opinion that the objection fails.” 


Trusts for Creditors and Family Religious Trusts 


k ! 
Trusts for the benefit of creditors are recognised here as divesting 
the owner of the property conveyed of any interest therein which can 
be the subject of execution until the trusts have been carried out, 
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(Bamanji Manikji V. Naoroji Palanji, 1 B. H. © R. 233; Bapuji 
Auditram V. Umedbhai Hathesing; 8 B. H C. R. A. C. 245;.and in re 
Dhanjibhai V. Kharsetji Ratanagar; 10 B. H. C. R. 827 ) and there are 
many instances of family religious trusts ( Juggutmohonee Dosee V. 
Sokheemonee Dosce, 10 Bengal L. R. 19; Kumarasami V. Subbaroya, 
9 Mad. 825; Shookmoy V. Manohari, 7 Cal, 269; Surendro Doorga Sundery, 
19 Cal. 518 P. C. ) such as trusts for the support ofa family idol and 
for the erection of temples and bathing ghats. ( Norton, part II, p. 
456; Purappa Vanalingan Chetti V. Nullasivan Chetti; 1 M. H. C. R. 
415; and Venkatesa Nayudu V. Shrivan Shatgagoba Swami, 7 M.H.C.R. 
77; Thackersey V. Hurbhum, 8 Bom. 432; Girijanund V. Sailajanund, 23 
Cal, 615; Bhuggobutty V. Guru Prusonna, 25 Cal. 12 ) And & trustee 
who misappropriates trust funds may be compelled to compensate the 
cestui que trust. : ( Moonshee Buszul. Ruhim V. Shumsheroonnissa Begum, 


Suth, F. B., 60). 


These cases show clearly that there is such a law as 
the law of trusts existing in this country, and it is difficult 
to imagine a’state of civilization in which some system of trusts should 
not exist. Without such a system it would be impossible to provide 
for persons under disability, such as infants and lunatics. It would 
be impossible to provide for religious or charitable purposes, and for 
the many instances in which one person obtains control over the 
property of another, without perhaps, actual force or fraud, but under 
circumstances which make it inequitable that he should retain such 
control. 


Though there was no systematic legislation regarding trusts 
till the passing of the Indian Trusts Act, 1882, there were other 
provisions which contained for breaches and others in respect of 
Trusts for instances the Indian Penal Code contained provisions for 
the punishments for criminal breach of trusts; the words Trusts 
and Trustees were defined in the Specific Relief Act and contained 
provisions for a Trustee to sue for possession of property to the 
beneficial interest in which the person for whom he is trustee he is 
entitled; the Civil Procedure Code contained provisons for the con- 
duct of suits by and against Trustees, executors, and administra- 
tors, and provision as to suits relating to Public Charities; the Limi- 
tation Act provided that no suit against an express Trustee or his 
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legal representatives or assigns shall be barred by any length of 
time and contained provisions for the limitation of suits to make 
good loss caused by the breach of trusts of a person deceased, for 
contribution against the estate of a person deceased, against pur- 
chaser of immoveable property from a trustee, and against the 
purchaser of land from a trustee. In the presidency towns the 
Statute of Fraud, sections 7 to 11, relating to the declaration of 
Trusts, resulting trusts, transfer of trusts, and to Judgments of 
cestui que trusts, was in force. The provisions of the Indian 
Trustee Act, XXVII of 1866 and also of the Trustees’ and Mort- 
gagees’ Power Act, XXVIII of 1866, had been applied only in cases 
where the parties were the European British subjects, as the Acts 
themselves stated that they shall only be extended to cases to which 
English Law is applicable, though some years later it was decided 
by West Justice in In re Kahandas Narandas, 5 Bom. 154, that these 
provisions were applicable, between Hindus. A year later, the 
same Judge held that the Statute of Frauds was an integral part 
of the English Law introduced in the presidency town of Bombay 
and as such the provision applied to Parsees ( vide Bai Manickbai 
Vs- Bai Merbai, 6 Bombay, 863. ) 


A bill codifying the Law of private trusts was laid in 1879, the 
object of which was thus stated : 


*' Trust, in the strict sense in which that term is used by 
English lawyers; that is to say, condence to the existence of which 
a ‘legal’ and ‘equitable’ estate are necessary, are unknown to Hindu 
and Mohamedan Law. But Trust in the wider sense of the word 
that is to say, obligations annexed to the ownership of the property 
which arise out of a confidence reposed in and accepted by the owner 
for the benefit of another, are constantly created by the natives of 
India and are frequently enforced by our Courts. "There is probably" 
‘says Justice Phear (4 Ben. L. R. O. C. J. 131) “no country in the 
world where fiduciary relations exhibit themselves so extensively and 
in such varied forms as in India, and possession of dominion over 
property, coupled with the obligation to use it, either wholly or partially, 
for the benefit of others, than the possessor is I imagine, familiar to 
-every Hindu." So too, in the case of Mohamedans, where a woman 
is entitled to a share of her deceased father's estate in the hands of her 
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brother ( W. R. 1864, p. 877 ) or to exigible dower in the hands of her: 
husband (6 W. R.111). Trusts created by an old man for his own mian- 
tenance and ulterior purposes, for a widow, for a daughter; step daughter 
or daughter-in-law and her children are of pretty frequent occurance 
amongst the natives whether Hindu or Mohamedan, and it is desirable. 
to keep them free from the complication of double estate in which: 
without the intervention of the Legislature, they are certain to become 
entangled. But apart from the native property holder, there is the large 
body of domiciled Europeans and Urasians who have nearly a century 
enjoyed and taken advantage of a Trust Law, recognised by our 
Courts; the number and wealth of this class have increased, and in 
suits between members of this community every Court in the Country. 
may be called upon to administer a trust law. Nevertheless, with: 
the exception of certain provisions in the Penal Code, the Specific 
Relief Act, the Code of Civil Procedure and Limitation Act, the Indian 

- Statute Book is silent on the subject so far as regards the bulk of the 
population; for the Statute of Frauds, sections 7 to 11, is in force in only 
Presidency towns and the rules contained in Acts XXVII andXX VIII of 
1866 extend only to cases to which English Law is applicable, and are 
themselves, incomplete. 


The object of the present bill is to codify the law relating to Trusts. 
in the wider sense above described; but it saves the rules of Mohamedan. 
Law asto Wakf, and the mutual relations of the members of an 
undivided family. And it leaves untouched religious and charitable 
endowments established by Hindus and Buddhists, as being matters iu 
which the Legislature cannot at present usefully interfere further or: 
otherwise than has been done by Act XX of 1863." 


The Indian Trusts Act, 1882, does not therefore affect the rules: 
of Mohamedan Law as to Wakf, or the mutual relations of the 
members of an undivided family nor applies to publie or private: 
religious and charitable endowments, or to trusts to distribute prizes. 
taken in War among the captors, vide section 1 of the Indian Trusts. 
Act, 1882. Though different Laws are applied to these Trusts, the 
general principles of Law of Trusts are mostly common to all. 


As pointed out by A. Ghosh in his Law of Endowments, Ist edi- 
tion, at page 502, it is quits possible that supervision and control was 
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exercised even prior to 200 B. C. over public Charitable and religious 
institutions in India; Dut there is clear historical evidence to show that 
at least since the time of Ashok ( 257 B. C.) Hindu kings exercised 
supervision and control over such institutions. In 256 B. C. Ashok 
appointed censors of the Law of Piety (Dharmamahamatra) and in 242 
B. C. he published a complete series of seven pillar edicts. These tradi- 
tions of royal control continued; and there is evidence to show that the 
Maratha dynasty and the Peshawas exercised sach control even to the 
extent of fixing by what were known as Behadas the actual quantities. 
of articles that should be used in the worship in the temples both daily 
and ceremonial occasions. Under the British reign thiscontrol wasconti- 
nued. Regulation XIX of 1810 provided for such control in the Presi- 
dency of Bengal, Regulation VII of 1817 provided for similiar control in 
the presidency of Madras and Regulation XVII of 1827 which applied 
to Bombay, gave to the collector visitorial power enabling him to enforce 
an honest and proper administration of religious endowments. In 1812; 
arising out of Lord Ellenborough’s action in restoring the doors of the 
famous temple at Somnath which had been removed to Gazni, there was. 
a debate in the House of Commons urging upon the Government of 
India to observe a strict policy of non-intervention in religious matters. 
This policy was accerdingly adopted in practice in India from that 
year, despite the fact that the Regulations referred to above continued 
to be in force. Ultimately the Religious Endowments Act, being Act 
XX of 1863, was enacted whereby Government divested itself of all 
powers of control over religious endowments by transferring to 
Committees appointed under the Act the powers that were dealt 
thereto exercised by the Board of Revenue and the local agents. 
Provision was also made by the Act for suits being filed for 
breaches of Trusts against the trustees by any persons interested. 
This Act was made applicable only to Bengal and Madras in the 
first instance; But by Act VII of 1865 it was extended to North 
Kanara, the Bombay Presidency, as the District originally formed 
. part of the Madras Presidency. Although this Act did not refer 
to Regulation XVII of 1827 and left it untouched, it was held by 
the Courts that having regard to the policy of the Act, the powers 
exercised by the Collectors under this Regulation in the whole of 
the Bombay Presidency had come to an end. It is not of much 
consequence to consider whether this was the correct view but it was. 
in fact acted upon. Then the Official Trustees Act, being Act XVIIE 
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of 1864 (Now Act II of 1918) provided for the creation of the 
office of the Official Trustees, in whom the property could be vested 
in trust for charitable purposes other than religious. As the provision 
for suits made in the Religious Endowments Act, 1863, was found 
to be wholly inadequate, by Act XX of 1877; section 589 was inserted 
in the Civil Procedure Code, which enabled suits to be filed in respect 
of various matters specified therein relating to public religious and 
charitable trusts with the previous consent of the Advocate General. 
This section is now section 92 of the Civil Procedure Code, 1938. 
Under section 98, the powers of the Advocate General under section 92 
are exercised outside the Presidency Town by the Collector or by 
any othor officer whom the Local Governmeut may appoint in this 
behalf. (vide paragraph 6, Historical Survey, the Report of the 
Honourable Mr. Justice Tendolkar's Committee, 1948 ). 


The next is the Charitable Endowments Act, being Act VI 
of 1819. This Act does not apply to trusts for religious teaching or 
worship but applies to trusts for other charitable purposes. It 
empowers the Governor General in Council to appoint a Treasurer 
of Charitable Endowments for the territories subject to any Local 
‘Government. Such a Treasurer is being appointed for the Province 
of Bombay and property can be vested in him for charitable 
purposes. Provision is made in the Act enabling the Local Gov- 
ernment to frame schemes for the administration of properties 
vested in the Treasurer. The next piece of the Legislature is the 
Charitable and Religious Trusts Act, being Act XIV of 1920. Un- 
‘der this Act any person interested in the public, religious or chari- 
table trusts could apply to a competent Court to direct the trustee 
to supply him with particulars relating to the trusts and to direct 
that accounts of any such trust may be examined and audited. It 
also enabled the trustees to obtain directions of the Court on certain 
matters relating tc the management and administration of the trust 
property. We lastly have the Bombay Public Trusts Registration 
Act being Act XXV of 1935. This Act applied, in the first instance, 
to public trusts which were solely for the benefit of the Hindu 
community or any section thereof and which had an annual gross 
income of not less than 1000 Rupees, and was extended in August 
1937 to Jains. The Act, Provided for registration of such trusts 
and for the audit and filing of accounts thereof; but the provision 
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relating to the audit and filing of accounts did not apply to any 
publie trusts governed by the Religious Endowments Act, 1863; 
or in respect of which a scheme had been settled by a Court under 
section 92 of the Civil Procedure Code, 1908. Under powers 
reserved to them by sub section (2) of section 2 of the Act, the 
Government of Bombay on the 4th August 1947 have extended the 
said Act to all public trusts having an annual gross income of not less 
than Rs. 1000 other than those to which the Mussalman Wakf Act 
1923 and the Parsee Public Trusts Registration Act, 1986 apply, vide 
paragraph 7 of the Honourable Mr. Justice Tendolkar Committee’s 
report, 1918. 


The Committee appointed by the Government of Bombay to 
investigate into the religious and charitable endowments in the 
Province of Bombay by Government Resolution Revenue Department; 
No. L. C. 58/46, dated the 15th January 1918 considered how far the 
provisions of the existing Legislature have served the purpose of 
Securing the due administration of public religious and charitable 
trusts and endowments. The Religious Endowments Act, 1863 
provided for the appointment of Temple Committees, but the 
powers and functions of these Committees were not defined with any 
precision. The committee have pointed out that the working of this 
Act has been pronounced to be unsatisfactory by every one entitled to 
express an opinion thereof. 


Regarding section 92 of the Civil Procedure Code the Committee 
pointed out, though numerous suits have been filed both in Bombay 
and in the mofussil under that section, they haye brought to light 
numerous abuses, mal-practices and defects in the management and 
administration of public trusts. It is generally agreed by all who 
have experience of litigations under section 92 that the remedy 
provided is cumbrous; dilatory and expensive. Getting the requisite 
sanction of filing a suit is in itself a matter which involves a great deal 
of delay in that the Advocate General, who is a busy individual, 
desires himself to investigate into the allegations before he grants 
sanction; and as such investigation takes place only at his convenience, 
cases are not unknown where a period of a year or over has elapsed 
before sanction was granted. Indeed, there are cases on record where 
an application for sanction made to the Advocate General has remain- 
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ed pending and has been dealt with by two or three successivo Advo- 
cates General. Moreover, the Advocate General refuses to sanction 
any suit or to institute a suit himself unless the parties moving him 
guarantee not only the costs of such litigation but also the costs that 
may ultimately become payable to the other side if the suit failed. 
This necessarily involves that a person who has not the requisite 
financial backing cannot bring to Court even a case of a gross breach 
of trust. It is the experience of the Advocate General that in most 
cases where such suits are filed, although of course they are in 
respect of an alleged breach of trust, parties moving him are 
actuated by motives other than those of securing the better admini- 
stration of trusts or bringing the guilty trustees to book. In the 
mofussil, where sanction is granted by the Collector, the practice 
has been for the Collector to send any application for sanction to the 
Mamlatdar for investigation, and it is on the report of the Mamlatdar 
that the Collector grants or withholds sanction. This procedure also 
involves great delay and notinconsiderable expense. The Committee 
suggested that the time had come to provide some machinery more 
speedy and less expensive for obtaining the reliefs which can now be 
obtained under section 92 of the C.P. Code. 


As regards the Charitable Endowments Act, 1890, the Committee 
stated in their report that they had no reason to suppose that they are 
not wel managed. However, they submitted for consideration of 
Government whether all the charities which are now vested in the 
Treasurer of Charitable Endowments should not be vested in the 
Charity Commissioner so as to bring all charities under unitary control. 


The Committee have pointed out that the Charitable and Religous 
Trusts Act, 1920 has not been resorted to, to any very greatextent in any 
part of the Province by the public; but it has occasionally been resorted 
to by the trustees for the purpose of obtaining directions of the Court 
regarding management and administration of trust property. 


Lastly the Committee have pointed out that the Bombay Public 
Trusts Registration Act, 1935 was accurately described as a timid 
measure and it only provided for registration and the keeping and the 
auditing of accounts of public trusts. The Registrars under the Act 
are the Civil Judges in the mofussil and a Judge of the Court of the 
Small Causes in Bombay all of whom are burdened with other 
Judicial duties. Moreover there is no machinery whereby they can 
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themselves investigate or take action where a trust is disputed nor are 
any powers conferred upon them to correct or take any action 
in respect of irregularities or even breaches of trust, which come to 
their notice. There is no machinery provided under the Act to enforce 
payment even of the contribution to the Trust Administration Fund 
except perhaps a prosecution under section 21 of the Act for failure to 
comply with the order of the Registrar. Cases were noticed by them in 
which the maths having endowments which yielded a large income and 
managed by local committees were not even registered under the 
Bombay Public Trusts Registration Act. 


The Committee therefore came to the conclusion that the time had 
come for the repeal of the Religious Endowments Act., 1863, as well 
as of the Bombay Public ‘Trusts Registration Act, 1935, and 
for the enactment of more comprehensive legislation. — 1n their 
opinion any legislation dealing with public religious and charitable 
trusts ought to include within its scope at least the property held 
by Societies registered under the Societies Registration Act, 
whether they are vested in trustees or in the managing committees 
of the Societies under the provisions of the Societies Registration 
Act. After the ‘investigation by the Committee into the whole 
question of the due and proper adminstration and management of 
trusts 2nd endowments in the Province of Bombay for public pur- 
poses (i) of religious nature intended solely for the benefit of the 
Hindu community including Jains and (ii) of a charitable nature 
excluding those intended solely for the benefit of the communities 
other than Hindus and Jains with special reference to the following: 


(a) Prevailing abuses malpractices and defects in the adminis- 
tration and management of such trusts and endowments; 


(b) measures necessary for: 
(i) removing such abuses, malpractices and defects, 


(ii) securing the effective supervision, regulation and con- 
trol of the administration and management of such 
trusts and endowments; and 


Gii) safeguarding, co-ordination and the more beneficial use 
and application of the property and funds of such 
trusts and endowments, if necessary by enlarging the- 
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scope of the doctrine of. cypres and the definition of 
term * charity ’. 

(c) suitable machinery for carrying out the measures in (b) 
bove: 

(d) any other matter which the Committee deemed relevant 
to the main investigation; they submitted their recommendations 
for the enactment cf the Bombay Public Trusts Act. The Bombay 
Public Trusts Act, 1950, Act XXIX of 1950, was passed by the 
Legislature and it was first published after having received the 
assent of the President, in Bombay Government Gazette on the 
14th August 1950 (Part IV, pages 447 to 477), to regulate and make 
better provision for the administration of public religious and 
charitable trusts in the State of Bombay. In section 2 (20) it is 
laid down that words and expressions used but not defined in this 
Act and defined in the Indian Trusts Act, 1882, shall have the 
meanings assigned to them in that Act. Hence it is observed that 
in the absence of express provision and unless there is anything 
repugnant in the subject or context in the Bombay Public Trusts 
Act, 1950 reference to Indian Trusts Act, 1882, is necessary. 


Section 81 bars suits to enforce a right on behalf of a public 
trust which has not been registered under this Act to be heard and 
decided in any Court on the application of the provisions of this Act 
to any public trust or class of public trusts. The Religious Endowments 
_ Act, 1863, will cease to be operative, vide section 85. Section 52 lays 
down that notwithstanding anything contained in the Code of Civil 
Procedure, 1908, the provisions of sections 92 and 93 of the said Code 
shall not apply to the public trusts. Schedule A points out that the 
following Acts are repealed: 

1. The Charitable and Religious Trusts Act, 1920. 

2. The Mussalman Wakt Act, 1923 as amended by Bombay 

` Act XVIII of 1985. 

8. The Bombay Public Trusts Registration Act, 1935. 

4. - The Parsee Public Trusts Registration Act, 1936. 

5. The Baroda Public Institutions Act (Baroda Act VI of 

Samvat 1961 ). 
6. The Religious: Endowment Act, 1863, as applied to Jamkhindi 
State in 1890. 
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7. "The Devesthan rules, 1912 of the Jamkhindi State as amended 
by Jamkhindi Act, No. 1 of 1918. 


Sections 9 to 13 deal with the publie purposes and validity 
of certain publie trusts, the scope of which has been enlarged. S. 50 
provides for the filing of suits relating to Public trusts, including those 
for mere declartion, etc., which could not be filed under S. 92 of the 
Civil Procedure Code hitherto. Under S. 54 provision for bringing 
*"Dharmada Collections” under the control of the Charity Commissioner 
is made. 


Section 55 deals with the doctrine of cypres and it is observed that 
the scope of the principles of cypres has been enlarged. For safeguard- 
ing of properties belonging to public religious and charitable trusts and. 
betterment of the Administration of such trust provision for appoint- 
ment of Charity Commissioner and Deputy Charity Commissioners and 
Assistant Charity Commissioners have been made in Act. 


Since the Bombay Act No- 29 of 1950 came into force in 1952, 
there have been many amendments in the Act, last of which was by 
Bombay Act No. VI of 1960. 


The bill (No. LXXXIX ) of 1959 was published on 26-10-59 in 
Bombay Government Gazette part V at pages 795 to 812. 


Thereafter the Act ( No. V1 of 1960 ) was first published in the 
Bombay Government Gazette part IV on the 28th January 1960, after 
the assent was given by the President on the 22nd January 1960 (Vide 
pages 33 to 47 of the Bombay Government Gazette Part IV ). The 
preamble of the Act is as follows:- “ An Act to extend the Bombay 
Public Trusts Act; 1950, to the rest of the State of Bombay, to provide 
for the repeal or cessation of certain corresponding laws in force in 
parts of the State relating to public trusts to which that Act is applied 
and for those and certain other purposes further to amend that Act." 


The statement of objects and reasons is as follows:— 


“Tn the pre-reorganisation State of Bombay the Bombay Public 
Trusts Act, 1950, has continued in operation under section 119 of the 
States Reorganisation Act, 1956. In regard to Charity Commissioner 
under the former Act who continued as an interstate Corporation under 
Section 109 of the latter Act, the Government of India has since made 
an order under the Inter-State Corporation Act, 1957, called the 
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Bombay Public Trusts ( Corporations ) Order, 1959. Under this Order 
the Charity Commissioner has ‘now been constituted into an 
intra State Corporation in respect of the pre-reorganisation 
State of Bombay excluding the transferred territories. As a 
result of this Order the State Legislature has now regained 
competance to legislate in relation to the Bombay Public Trusts Act, 1950. 
2. It is now proposed to extend the Bompay Public Trusts Act to the 
rest of the State of Bombay; to provide for the repeal or cessation of 
certain corresponding laws ( including the Madhya Pradesh Public 
Trusts Act, 1951, and the ( Hyderabad ) Endowment Regulation, 1349 
Fasli ), in force in parts of the State relating to public trusts to which 
that Act is applied and to further amend the said Act for those and 
certain other purposes. The Bill is intended to achieve this object.” 


By the amendments a new chapter (VII-A) consisting S.56C to 56T 
has been inserted by which special provisions as respects religious. and 
charitable institutions and endowments which vest in, or the manage- 
ment of which vests in, the State Government; are made. 


A new section, S.50A, has been inserted whereby the Charity Com- 
missioner is empowered to frame or amalgamate or modify Schemes for 
the management or administration of certain public trusts. The Scheme 
thus framed, shall, subject to the decision of the competent Court under 
Sec.72, have effect as a scheme settled or altered under a decree of 
a Court under S.50.S.86,87 and 88 have been added making provision 
for repeals and savings consequent on commencement of Bombay Act 
NO.29 of 1950, in other areas of the State and also making provision 
for the purpose for removing difficulties if any in giving effect to the 
provisions of this Act. 

In short, the new chapter VII—A -makes special provision in 
respect of religious and charitable institutions and endowments which vest 
in, or the management of which vests in State Government; particularly 
on account of merger of several Indian States into the State 
of Bombay. 
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BOMBAY ACT No. XXIX OF 1950 
( The Bombay Public Trusts Act, 1950 ) 
14th August, 1950 
Amended by Bombay Act No. 47 of 1950. 


» T Hh 14 of 1954. 
» T 53 39 of 1951. 
os E 5 28 of 1953. 
» 33 m 21 of 1954. 
» T fr 59 of 1954. 
» 5 s 23 of 1955. 
5 t " A 6 of 1960. 


m Bombay Public Trusts ( Corporation ) Order, 1959. 


» By Bombay Statutory Corporations ( Regional Reorganiza- 
tion ) Act, 1960. 


An act tc regulate and to make better provision for the 
administration cf public religious and charitable trusts in the 
State of Bombay. 


WHEREAS it is expedient tc regulate and to make better provi- 
sion for the administration of public religious and charitable trusts in 
the State of Bombay, it is hereby enacted as follows :— 


Interpretation of Statutes 


A statuto is the will of the Legislature and the fundamental rule of 
interpretation, to which all others are subordinate, is that a statute is 
to be expounded ' according to the intent of them that made it." See 
Maxwell on the Interpretation of Statutes, IX edition, page 1. Where 
the words of statutes are precise and unambiguous in themselves decla- 
ring the intention of the Legislature it will only be necessary to 
expound the terms in their natural and ordinary sense. It is to be 
determined by the language used so far as is necessary for determining 
whether the particular case or state of facts presented to be interpreted 
falls within it. When the intention is expressed the task is one of 
verbal construction otherwise it will have to be determined by inference 
based on certain legal principles. See Maxwell page 8. 
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The following rules of interpretation of statute may be borne in 
mind for general use. 


(1) Language: Plain meaning of language must always by 
accepted, Alfred Wilkinson V. Wilkinson, 47 Bom., 849—A.I.R. 192) 
Bom. 891; Administrator-General V. Premlal, 29Cal, 788 (P.C.) 
Kari Singh V. Emperor, 40 Cal. 433; Waris Ali V. Parsotam, 82 All 
497 ( E.B. ) Abdur Rahim V. Abu Mahomed, 55 I. A, 96-55 Cal. 
519-32 C.W.N. 482—48 C.L.J. 55, P.C. Words and expressions are 
to be taken in their ordinary and grammatical sense, Grey V. Person, 
6 H.L.C. 61, except for very cogent reasons Mahadeb V. Chairman, 
Howrah Municipality, 11 O.L.J. 524. Same words are to be 
construed in the same sense, Babu Yeshvant, In re, 85 Bom. 401; 
Secretary of State V. Laldas, 38t Bom. 239. ‘The proper meaning of 
the language of a statute should not be allowed to be influenced 
by any consideration of the previous state of the law or of the 
English law upon which it may be founded, Ramanandi Kuer v. 
Kalawati 55 I.A. 18—47 OC.L.J. 171-32 C. W.N. 402—A.I.R. 1928 P.C. 
2107 I.C. 14 (P.C. ) or by any speculation as to the probable in- 
tention of the Legislature, Jogendranath v. Baiydamath, 84 C.W.N. 
621. Words of Act should be construed so as to further and not to 
restrict the purpose of the Act, Molla Ataul Hug v. Chairman, 
Manickiola Municipality 24 C-W:N. 969—57 I.C. 960. When an 
enactment has, received a judicial construction and is re-enacted in 
identical words, such re-enactment must be treated as a Legislative 
recognition of that construction, Ex parte Campell, L.R. 5 Ch. A. 
708. Of. Jogendro v. Shamdas, 9 C.L.J. 271 (281); Ishan Chandra 
v. Safatulla 26 C.W.N. 708—835 O.L.J. 86. Speeches and proceed- 
ings in the Legislative Councils cannot be referred to, Sarat Sun- 
dari v. Uma Prosad, 8 C.W.N. 578; Dina Nath v. Raja Sati Prasad, 
27 O.W.N. 115—36 C.L.J. 220; Q.E. v. Bal Gangadhar, 22 Bom. 112; 
Santha v. Basu 52 All. 619—125 I.C. 477 (F.B.) Cf. Vacher and 
Sons v. London Socicty of Compositors, (1918 ) A.C. 107; Tamijan- 
nessa». v. Purna Chandra» 47 O.L.J. 66; Ganguly v. Watson, 53 Cal. 
929—44 C.L.J. 850. .As to how far English law can be referred to in 
construing Indian enactments, see Collector of Gorakpur v. Palak- 
dhari, 12 All., 11, 12 Cf Imambandi v. Mutsaddi, 45 I.A. 78 (98); 
Sree Raja Vyrichetra v. Sree Rani 58 Mad. 449—59 M. L. J. 956— 
A.I.R. 1930 Mad. 609—124 1.0,598. For. the meaning of the, words 
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“and”, or”, see Kunhaloor v. Parkum, 48 Mad., 524 (F.B.). Con- 
sideration of hardship should not be allowed to affect an interpre- 
tation of the language of a Statute, Fool Kumari v. Khirod Chandra, 
32 C. W. N. 502-102 I.C. 115. Words in a section cannot be consi- 
dered to be a surplusage, A.I.R. 1980 All. 49—126 IC. 801 (F.B. ) 


To give a construction contrary to, or different from that which 
the words import or can possibly import, it is not to interprete law;. 
but to make it, and the Judges are to remember that their office. 
is jus dicere, not jus dare vide Gangasagar v. Rioti Prashad, A.I.R. 
1910, All. 507 (F.B.). Where the words of a Statute are clear, it. 
is not within the province of the Court, simply with a view to 
avoid apparent anomalies, to put such an interpretation on the 
words as they are incapable of bearing. It is for the Legislature 
to step in and remove this anomaly, if and when it considers it. 
fit todo so. The doctrine of interpretation according to the plain 
meaning of the words has been carried to its logical conclusion in 
Mohammad Hayat Haji Mohammad Sardar v. Commissioner of 
Incometax, A.I.R. 198], Lah. 87 (F.B.). Where it was held that 
the plain meaning should: be followed even though the same may 
lead to manifest absurdity. But Judges are not always prepared. 
to concede as plain language which involves absurdity and incon- 
sistency (Maxwell, page 5). In constructing wills and, indeed 
Statutes and all written instruments, the grammatical and ordinary 
sense of the words is to be adhered to, unless that would lead to 
some absurdity or some repugnancy or inconsistency with the rest. 
of the instrument, in which case the grammatical and ordinary 
sense of the word may be modified so as to avoid that absurdity 
and inconsistency, but nofurther (See Lord Wensleydale v- Pearson,. 
(1857) 6 H. L. Cas. 106 ). 


f The golden rule is that the words of a Statute must Prima= 
facie be given their ordinary meaning. We must not shrink from 
an interpretation which will reverse the previous law; for ‘the purpose- 
of a large part of a Statute Law is to make lawful that which would 
not be lawful without the statute or, conversely, to prohibit results. 
which would otherwise follow. Judges are not called upon to apply 
their opinions of their sound policy so as to modify the plain meaning 
of the Statutory words but where in constructing general words the 
meaning of which is not entirely plain there are adequate reasons 
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‘for doubting whether the Legislature could have been inténding so 
wide in interpretation as would disregard fundamental principles, then 
we may be justified in adopting a narrower construction. At the 
-same time, if the choice is between two interpretations, the narrower 
of which would fail to achieve the manifest purpose of the Legislation, 
we should avoid a construction, which would reduce the legislation to 
futility and should rather accept the bolder construction based on the 
view that Parliament would legislate only for the purpose of bringing 
‘about an effective result," Seo Nokes V. Doncastor Amalgamated 
Collieries, ( 1940 ) A.C. 1014, 1022. 


It is not open to Court to strain the language of a Statute go as to 
fitin with any suppored intention of the Legislature. No doubt 
doctrine of the strictest literal interpretation, that is the maxim, 
'** ita Scriptum est ” if followed in its unqualified and rigid meaning 
may often lead to absurdities and thus defeat the true purpose of the 
Legislature. But at the same time the Court must also avoid the 
-opposite extreme of disregarding the letter of the law in order to seek 
elsewhere a rule that may appear to it more consonant with the 
supposed justice or the supposed intention of the Legislature. It is 
not the business of the Courts to be wiser than the laws and to mould 
them in conformity with their views of what is just and unjust or to 

-substitute “ arbitrium judicis " for “ lex scripta" under the guise of 
interpretation. See Satish Chandra V. Sudhir Krishna Ghosh, A.I.R. 
1942, Cal. 429. See also Secretary of State V. Mst. Geeta, A.I.R. 1938, 
Nagpur, 91—the language of a statute rhust be construed in its 
ordinary grammatical sense unlessit leads to some incongruity or manifest 
absurdity. Odgers observes “‘ In the case of possible alternative mean- 
ing one which would lead to the absurdity and one which would avoid it 
the rule is clear; but when there is no alternative, the Court is bound 
-to construe words in their natural sense whatever the consequences; 
‘the danger of adopting any other course being to turn the Court into 
the Legislators instead of interpretors." See the construction of deeds 
and statutes, 2nd edition, page 181. In King Emperor v. Benoari Lal 
. Sarma, 1945 L.R. 72, 1.A. 57 at pages 70-71 A.I.R. 1945 P.C. 48, 
‘the question before the Privy Council. was whether an ordinance of 
-the Governor General in India was intra vires. Viscount Simon, 
L.C. in delivering the Judgment of Their Lordships, said: “ Lord- 
:ships feel bound to point out that the question whether the ordinance 
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is intra vires or ultra vires does not depend upon the conditions of 
jurisprudence or of policy. It depends simply on examining the 
language of the Government of India Act and of comparing the legi- 
slative authority conferred on the Governor General with the provisions 
of the ordinance by which he is purporting:to exercise that...... Again 
and again this Board has insisted that in construing enacted words we 
are not concerned with the policy involved or with the results, injurious 
or otherwise, which may follow from giving effect to the language used." 


Supply of Omissions: It is the general rule that nothing is to be 
added to or to be taken from statute unless there are similar grounds to 
justify the inference that the Legislature intended something which it 
omitted to express, See Maxwell, page 14. “It is a strong thing to 
read into an act of Parliament words which are not there, and, in the 
absence of clear necessity, it is a wrong thing to do." See Lord 
Mersey Thompson v. Goold (1910), 79 L.J.K.B. 905, 11. A case not 
provided for in a statute is not to be dealt with merely because there 
seems no good reason why it should have been omitted, and the omis- 
sion appears consequently to have been intentional. See Maxwell, 
page 15. <A construction which will leave without effect any part of 
the language of a statute will be rejected, unless justified on similar 
grounds. In case where the technical language used was precise and 
unambigious, but incapable of reasonable meaning, the Court held 
that it was not at liberty, on merely conjectural grounds to give the 
words a meaning which did not belong to them. See Maxwell, page19. 

Statute to be read as a whole: The statute must be read as a 
whole and the construction made of all the parts together. The mean- 
ing of the statute and the intention of the Legislature in enacting it can 
only properly be derived from a consideration of the whole enactment 
and every part of it in order to arrive if possible at a consistent plan. 
lt is wrong to start with some a prior idea of that meaning or inten- 
tion and to try by construction to work that idea into the words of the 
statute in question. See Odgers, page 165; Maxwell, pages 30-31. - 


As Lord Halsbury said in Leader v. Duffey (1888) 18 App. 
Cas. 294, at p. 301, ‘“All these refinements and nice distinctions of 
words appear to me to be inconsistent with the modern view, which 
is I think in accordance with reason and commonsense, that what- 
ever the instrument, it must receive a construction according to 
the plain meaning of the words and sentences therein contained. 
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But I agree that you must look at the whole instrument as there 
may be inaccuracy and inconsistency; you must, if you can, ascer- 
tain what is the meaning of the instrument taken as a whole in 
order to give effect, if it be possible to do so, to the intention of 
the framer of it. But it appears to me to be arguing in a vicious 
circle to begin by assuming an intention apart from the language 
of the instrument itself and having made that fallacious assumption 
to bend the language in favour of the presumption so made.” In 
Canada Sugar Refining Co. v. R. (1898) A.C. 785, at p. 744, Lord 
Davey said : “Every clause of a statute should be construed with 
reference to the context and other clauses of the Act, so as, as far 
as possible to make a consistent enactment of the whole Statute or 
series of statutes relating to the subject matter.” 


One of the safest guides, it has been said, to the construction of 
sweeping general words, which are difficult to apply in their full 
literal sense is to examine other words of like import in the same 
instrument, and to see what limitations must be imposed on them; and 
if it is found that a number of such expressions have to be subjected 
to limitations and qualifications, and that such limitations and quali- 
fications are of the same nature, that circumstance forms 2 strong 
argument for subjecting the expression in dispute to a like limitation 
and qualification. See Maxwell; p. 31. 


It has been held that even where Act contains a definition 
section it does not necessarily apply in all the contexts in which 
a defined word may be found. If a defined expression is used in 
a eontext which the definition will not fit, the context must be 
allowed to prevail over the “artificial conceptions" of the defini- 
tion clause, and the word must be given its ordinary meaning. See 


Maxwell, p. 34. 


Intention of the Legislature 


It is improper, apart from the wording of the statute, to attempt 
to enquire what the intention of the Legislature was. Where the 
words of the statute are clear it is improper to suppose that the 
Legislature really meant something else. See Kanwalnain v. Sheikh 
Ahmed Hussain, 1940 A:M.L.J. 81; See’ also Sheikh Muhammad ° 
Abdul Razzak v. Mst: '"Shrimati ` Parvati Devi," A:I.R. 1942,. All.’ 
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394. The primary test for the interpretation of a statute is the 
language used therein. When the words used are plain and un- 
ambiguous and admit of but one meaning, a court is not at liberty 
to speculate on the intention of the Legislature and to construe them 
according to its own notions of what ought to have been enacted. To 
depart from the plainslanguage used on account of such notions is in 
reality not to interpret the law but to alter it. See Gurmukh Singh 
v. Intazamia Committee, A.I.R. 1942, Lah. 19 (F.B.). It is not 
open to the Court to go behind what has been enacted by the Legi- 
slature, and to enquire how the enactment came to be made, 
whether it arose out of incorrect information, or, indeed, on actual 
deception by some one on whom reliance was placed by it. The Court 
must accept the enactment as the law unless and until the Legislature 
itself alters such enactment on being persuaded of its error..See Hoani 
Te Heuhen Tukino v. Aotea District Maori Land Board, A.I.R. 1941 
P.C. 109. See also Girjesh Bahadur Pal v. Chaudhari Bhagwati Parsed; 
AIR. 1942 All. 153 (F.B.) 


Maxwell observes at page 20: “It is an elementary rule that a 
thing which is within the letter of a statute, will, generally, be 
construed as not within the statute unless it be also within real inten- 
tion of the Legislature and the words, if sufficiently flexible, must be 
in harmony with that intention. ‘Where alternative constructions are 
equally open, that alternative is to be chosen which will be consistent 
with the smooth working of the system which the statute purports to 
be regulating; and that alternative is to be rejected which will introduce 
uncertainty, fraction or confusion into the working of the system’. 
Language is rarely so free from ambiguity as to be incapable of being 
used in more than one sense, and to adhere rigidly to its literal 
primary meaning in all cases would be to miss its real meaning in 
many.” 


He further observes at page 21: “Words used with reference to 
-one subject matter or set of circumstances may convey a meaning quite 
different from that which the same words used with reference to another 
set of cricumstances «nd another subject matter would convey. Gene- 
ral words admit of indefinite extension or restriction, according to the 
‘subject to which they relate, and the scope and object in contemplation. 
They may convey faithfully enough all that was intended, and yet 
-comprise also much that was not; or be so restricted in meaning as not 
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to reach all the cases which fall within the real intention. Even, 
therefore, where there is no indistinctness or conflict of thought, or 
carelessness of expression in a statute, there is enough in the vagueness 
and elasticity inherent in language to account for the difficulty so 
frequently found in ascertaining the meaning of an enactment with the 
degree of accuracy necessary for determining whether a particular case 
falls within it. But statutes are not always drawn by skilled hands 
and they are always exposed to the risk of alterations by many 
hands which introduce different styles and consequent difficulties 
of interpretation. “Nothing”, it has been said by a great authority 
“ig so difficult as to construct properly an Act of Parliament and 
nothing so easy as to pull it to pieces. It is not enough to attain to 
a degree of precision which a person reading in good faith can 
understand, it is necessary to obtain a degree of precision which a 
person reading in bad faith cannot misunderstand ” 

Evidence as an aid to Interpretation : 


Internal and External: It often becomes necessary to have 
recourse to other evidence both external and internal to ascertain 
the true intention of the Legislature. The limits within which the 
external circumstances relating to a statute can be looked at in 
interpreting the same are determined by the extent to which such 
external evidence affords a key to the ascertainment of the true 
intention of the Legislature. See Parmanand v. Emperor, A. I. R. 
1983, Lah. 81 (F. B.). 


Lord Coke has stated in Heydon’s case, (1581) 8 Cokes Re. 7 
b: 76 E. R. 637, that to arrive at the real meaning, it is always 
necessary to get an exact conception of the aim, scope and object 
of the whole Act to consider (1) what was the law before the 
Act was passed; (2) what was the mischief or defect for which 
the law had not provided; (8) what remedy Parliament has ap- 
pointed; and (4) the reason of the remedy. At the same time the 
language of a statute must not be strained to make it apply to a 
case to which it does not legitimately on its terms, apply by in- 
yolving consideration of the supposed intention of the Legislature. 
See Per Lord Herschell in Kent C. C. v. Gerrard, (1897) A. C. 639. 


In-Debendra Narain Roy v. Jogendra Narain. Deb, A. I. R. 1986: 
Cal. 598 : 64 Cal. L.J. 212, the Calcutta High Court has pointed out. 
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the logical method of the interpretation of Statutes as consisting in. 
the first instance of the impartial and uninfluenced examination of 
the language without starting an enquiry as to the prior state of 
the law or its history and without any presumption as to any suppos- 
ed defects in the former legislation and then to find out if the language 

yields a clear unambiguous sense or meaning, and then and not till 

then to embark upon an examination of the history of the prior legis- 

lation. When inspite of such effort at a plain construction the words. 
appear to be capable of two meanings and are really and fairly doubt- 

ful then according to well-known legal principles and principles of 

common sense “‘historical investigation may be used for the purpose 

of clearing away the doubt which the phraseology of the Act creates.” 

See the Queen v. Most (1881) 7 Q.B.D. 244 (251); See also Barru v. La- 

chman, 111 P.R. 1913 (F.B.): 22 I.C. 508. 


Preamble:—The Act is introduced by the preamble. A preamble- 
cannot be called in aid to restrict or cut down the express. 
provisions in a statute, Sutton V. Sutton 22 Ch. D. 511 ( 520); Q.E. V. 
Indrajit, 11 All. 262; or to extend them, Kadir Baksh v. Bhawani 
Prosad, 14 All, 145 (154); Of. also Keshab v.  Dhobani, 18 
C.L.J., 187. See also Manilal V. Improvement Trustees 45 Cal, 
913—297 C.L.J. 1—22 O.W.N. 1 ( F.B. ), Cf. 37 M.L.J. 724 (P.C. }- 
20 C. W.N. 1158. 


It is to the preamble, more especially, that we are to look for 
the reason, or spirit, of every statute, rehearsing this as it ordinarily 
does, the evils sought to be remedied, or the doubts purported to be 
removed by the statute, and so evidencing, in the best and most 
satisfactory manner, the object or intention of the legislature, in 
making, and passing, the statute itself. See Brett. V. Brett ( 1826 ) 3. 
Add. 210, 216, Eng. 456, 458. 


The preamble cannot, however either restrict or extend the true 
Scope of an enactment or its real object, when they are plain and not 
open to doubt. See Maxwell, p. 48; Secretary of State V. Sannidhira ju: 
Subaradudu I.L.R. 55 Mad. 268. It is not unusual to find that the 
enacting part is not exactly co-extensive with the preamble. In such 
cases the preamble cannot cut down what the Legislature deliberately 
chose to enact in the body of the statute. It is not open to Courts to 
question the right of the Legislature to go beyond what is stated in. 
the preamble. See Maxwell p.52; Thayarammal v. Junus Chettiar. 
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A.I.R. 1936 Mad. 844, at p. 848; 44 L. W. 554. A preamble can- 
“not control or resrict the substantive provisition of Regulation. It can- 
‘not also be made use of to contro! the enactments themselves when they 
are expressed in clear and unambiguous terms See Maung Pyu, in the 
matter of A.I.R. 1940 Rang 8403; Dalsingar Singh v. Jai Nath Kapur, 
A.I.R. 1940 Oudh 138 (F.B.). It is true that the preamble of a statute 
is the key to its interpretation but the intention of the Legislature is not 
necessarily to be gathered from the preamble taken by itself. In fact 
‘the intention of the Legislature can only be gathered from the Act 
taken as a whole. See Om Prakash v. Emperor, I.L R. (1947) 
Nag. 579. 

* In Benoari Lal Sarma v. Emperor, A.I.R.1948 Cal. 285, it was held 
that when a preamble contradicts the enacting portion of a statute and 
that portion is quite clear, the enactment must prevail over the preamble 
and the preamble cannot be used to alter or detract from or add to the 

-clear and unambiguous statement in the enactment itself. On reference 
from the same case the Federal Court of India held in Emperor v. Benoari 
Lal Sarma, A.I.R. 1948 F.C. 36, that the rule that "the preamble can- 
not be made use of to control the enactments themselves, when they are 
-expressed in clear and unambiguous terms", is a particular application 
of a wider principal in construmg every kind of instrument 
by which legal right is created, obligation imposed or power conferred. 


Maxwell observes, at page 58 : “It has been sometimes said that the 
“preamble may extend, but cannot restrain, the enacting part of statute. 
But it would seem difficult to support this proposition.” 


"Headings :— 


They are like the preamble and supply a key to the mind of the 
Legislature without controlling the substantive sections of the enactment. 
See Durga Thathera v. Narain Thathera, A. I. R. 1931, All, 597 (F.B.). 
"The headings perfixed to sections or sets of sections thus may be regard- 
-ed as preambles to those sections but not so as either to restrict or 
-extend the enacting part, when the language and the object and scope of 
the Act are not open to doubt. See Per Beaumont C. J. in Oficial 
Assignee v. Chiminiram A. I. R. 1983 Bom. 51 at pp. 57-58 See also 
Maxwell, p. 54 and Fletcher v- Birkhenhead Corporation (1907) 1. K. B. 
~205, at p. 218. 
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The heading of a chapter could be looked into for ‘purpose of 
construction (Dwarka v. Tafazar, 20 C.W-.N. 1097). Tt is of no material 
assistance (Secy. of. S. v. Mask & Co; 44 C.W.N. 709 P C.). Headings 
do not control the substantive sections (Durga v. Narain, A.1931, A.597 
F. B.) or restrict or extend their scope when the language is free from 
ambiguity (Savitri v. Dwarka, A. 1989, A.805). Commas are not part 
of the statute ( Pugh v. Asutosh, 88 C. W. N. 823 P. C; Indian C. Co. 
v. Hari, 1937 Bom. 768 ) and it is an error to rely on punctuation in 
construing Acts (Maharani v. Krishna, 14 C. 365, 872 P. C.; Manilal y. 
Trustees, 22 C.W. N. 1, 28). They may be considered, In re Shiulal 34 
‘Bom., 316; Janki Singh v. Jagannath, (1917) Pat. 818--42 I. C. 171; 
See also Eastern Countries v. Marriage. 9 H. L. C. 41; Maxwell on 
Statutes, p. 65. The headings to a group of sections in a statute ought 
not to be pressed in, to a constructive limitation upon the exercise of the 
powers given by the express words of the Act, Abdul Rahim v. Municipal 
Commissioners of Bombay, 42 Bom. 462 23 C. W. N. 110--48 I. C. 63 
(P. C.) Cf Ajindsi v. Payag, 45. I. C. 534 (All). 


Illustrations and Schedules:—are to be considered as part of the 
statute itself, Lal Bala v. Ahad Shah, 98 C. W. N. 283 29 C. L.J. 
165--35 M. L. J. 614--16 A.L.J. 905—124 P. R. 1918—21 Bom. 
L. R. 558-—48 I. C. I. (P. C; Mahomed Sycdol v. Yehool Garl (1916) 2 
A. C. 575--43 I.A. 256--21 C. W.N. 207--39 I.O. 401 (P.C) 
Satish Chandra v Ramdayal 24 C. W.N. 982——32 C. L. J. 94; Ram Subb- 

‘ag v. Emp. 19 C. W. N. 972. E 


For schedules, see Altap Ali v. Jamsur Ali, 30 C. W.N. 831— 
A.I.R. 1926 Cal. 638-93 I.C. 909. Illustrations appended to sections 
of a statute should be accepted, if that can be done, as being of rele- 
vance and value in construing tbe text; they should only be rejected 
as repugnant to the section as the last resort of construction. See 
Maxwell, p. 46; citing Mahomed Syedol Arifin v. Yesh Ooi Gark (1916 ) 
2 A.C. 575. An illustration is useful so far as it helps to furnish 
Some indication of the presumable intention of the Legislature and 
does not bind the Courts to place a meaning on the section which is 
inconsistent with its language. See Satish Chandra, Chakravarti v. 
Ram Dayal De, A.I.R. 1921, Cal- 1: I.L.R. 48 Cal. 388: 24 C.W.N. 
982 ( F.B. ) 59 L.C. 148, 147. It is dangerous to pick out illustra- 
tions wrenched from their context and apply them literally. Illustra- 

8 
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tions merely illustrate a principle, and what the Court should try and 
do is to deduce the principle which underlies the. illustrations. Ses 
Ashraf Ali Cassamli v.. Mahonedali, 48 Bom. L.R. 642. 


“A schedule in an Act is a mere question of drafting, a mere 
question of words. The schedule is as much part of the statute and is 
a8 much an enactment as any other part." See Per Brett L.J. in 
Ait. Gen. v Lamplough (1878), 8 Ex:D. 214, at p. 229. ` If there is 
any contradiction the earlier enacting clause ‘would prevail, for “it 
would be quite contrary tò the recognised principles upon which Courts 
of Law construe Acts of Parliament to restrain the operation of an 
‘enactment by reference to the words of a mere form given for con- 
venience sake in a schedule." See Per Lord Penzance in Dean v. 
Green ( 1882), 8 P.D. 79 at p. 89. Cf also per Lord Denman in R. v. 
Baines. (1840 ) 12 A & E. 210, at p. 226. 


Sometimes forms set out in Schedules are imperative and must be 
strictly followed and employed in instruments under the Acts to which 
they relate. See Odgers 216. It has also been held that the words in & 
Schedule cannot be construed so as to enlarge the ‘words in a private 
Act. See Laird v. Trustees of Clyde Navigation (1969), 6 Rettic (S.C.) 
756, 785. 


Title : 

The title is an important part of the Act. Lord Moulton in Vacher 
v- London Society of compositors (1918) A.C. 107 at p. 128 said : “The 
title is part of the Act itself and it is ligitimate to use it for the purpose 
of interpreting the Act as a whole and ascertaniing its scope.” it has 
held in Debendra Narayan Roy V. Jogendra Narayan Deb, A.I.R. 1936 
Calcutta, 593 that it is legitimate to use the full title of an Act to throw 
light on its progress and scope but not to the short title which is chosen 
for convenience, its object being identification and not description. 


Marginal Notes : 


Under the English law Odgers observes : Odgers p. 208: ""Thougka 
formerly these (marginal notes) formed no part of the Act, they nove 
appear on the rolls of Parliament, ‘which are the official record of oum 
‘statutes. Nevertheless, marginal notes at least in a general Act of Par- 
lament, can afford no aid to its construction. In India following Tha- 
kurin Balraj Kunwar y. Rac Jagatpal Singh, (1904) I.T..R. 26 All 399, i 
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was held in Dharwar Urban Bank v. Krishnarao, A-I R. 1937, Bom. 198 
that the marginal notes cannot be referred to or used for the purpose of 
construing the sections of the statutes. 'Therehas been some divergence 
in judicial opinion in India as to whether the marginal notes of an 
Indian statute could be referred to in interpreting the statute but. the 
weight of authority is in favour of the proposition that it cannot be referred 
to. For authorities in favour of the proposition that it can be referred to, 
See Ram Saran Das v. Bhagwat Parsad, A. I. R. 1929 All. 53 (F B 
Abdul Hakim v. Kozu Mia, A.I R. 1935 Cal. 987; In re A. E. Smith, A. 
I. R. 1924 Mad, 886; and G.I.P. Rl. Co. v. Challaram; 65 I.C. 99. . 


For the opposite view, see Balaji Sing v. Chakka Gangamma A. I. 
R. 1927 Mad. 85; Aiyalam Kesava Chetti v. Secy of State I.L.R. 42 
Mad. 451; -and Collector of Meerut v. Chaudhari Rasalsing, A-I.R. 
1984, All 681; J. M. D'Souza v. Reserve Barl of India A.I.R. 1916, 
-Bom 510; 48 Bom. L.R. 865. n < 3 


It has been held again in a recent case Kavnji Pestonji Dalal v. 
Rustom-ji Sorabji, A.I.R. (86) 1919 Bom 42: (1918) 50 Bom. L. R. 450, 
that where a section of the Act is clear and unambiguous, marginal note 
does not control the section. In Arun Bhusan Rye v. Hari Shanker Pal, 
L.L.R. (1945) 1 Cal 210: (1945) 48 C.W.N. 563, however, it was held that 
although marginal notes do not govern the section, yet they may be look- 
ed at as throwing some light on the meaning of the section if there is 
ambiguity or doubt regarding its meaning. See Jaswanlal Bapalal v. 
Naivinchandra (1960) Bom. Cri. cases Vol. XXVIII p. 127 (F.B.) 


Proviso : 


A proviso cannot extend a substantive provision in the Act; therefore 
arguments from a proviso which seek to extend the operative effectof the 
substantive enactment are not legitimate unless there is real ambiguity in 
the substantive enactment, Ram. Chunder v. Gowri Nath, 58 Cal. 492=A. 
I.R. 1926 Cal. 927=97 I.O. 876——following West Derby Union v. Met- 
ropolitn L. A. Co. 1897 A.C. 647. 


` A proviso should not by mere implication withdraw any part of 
what the main provision has given. See Commissioner of Income 
Tax v. Supran 11. Chattiar, 123 I.C. 801 (804 ). The operative effect 
of any enactment cannot be altered because of provisions to be found in 
any proviso. See Narayan Chandra v. Panihali Municipality, 124, I C. 
483 ( 484, 485 ). A proviso may be used as'a guide in the choice of an 
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alternative interpretation of the section or to its true scope, but not so 
as to add something which is not to be found in the enactment itself. 
See Per Lord Herschell, in West Derby Union v. Metropolitan Life 
Assurance Society, (1897) A.C. 647 (657). “Itis arule of law that a 
proviso should receive a strict construction. It is not open to the Court 
to add words to a proviso with a view to enlarge the scope ofthe proviso 
reasonably conveyed by the words used therein". See Per Anantkrishna 
Aiyer J. in Perichiappa Chattiar v. Nachiappan, A.I.R 1982 Mad.46(52). 


The proper function of a proviso is to accept and deal with a case 
which would otherwise fall with the general language of the main 
enactment and its effect is confined to that case. Where the language of 
the main enactment is clear and unambiguous, a proviso can have no 
.Fepercussion on the interpretation of the main enactment, so as to ex- 
-clude from it by implication what clearly falls within its express terms. 
See Madras and Southern Maharatta Rly. Co, Lid. v. Municipality, A.I. 
R. 1944, P.C. 71. A proviso is a limitation upon the effect of the princi- 
pal enactment. See Raj Rani v. Dwarka Nath Singh, A.I.R. 1933, Oudh 
491. Where there are two provisos to a section and the second is repu- 
gnant to the first, the former must prevail for it stands last in the enact- 

“ment and so “‘speaks last intention of the makers." See The King v. 
Dominion Engineering Co., A.I.R. 1917, P.C. 9t. 


If the language of the enacting part of the statute does not contain 
the provisions which are said to occur:in it, provisions cannot be derived by 
implication from proviso. See Governor-General-in-Council v. Municipal 
Ccuncil, Madhura, A.I.R. (86) 1949 P.C. 39. In case of repugnancy 
between enacting part and proviso, proviso must prevail. See Burma 
Shell Oil Storage and Distributing Co. v. Municipal Commitee, J ubul pore 
I.L.R. (1918) Nag. 581. 


Explanation and Saying Clauses 


An explanationin an Act can explain but cannot expand the 
provisions of the Act. See Radhakisan Jaikisan v. Municipal Committee 
Khandwa, 1940, N.L.J. 688. An explanation does not enlarge the scope of 
the original section that it is supposed to explain. See Kishen Singh v- 
Prem Singh, A.I.R, 1939 Lah. 587:186 I.C. 239 Saving clauses where 
they find a place in a statute never afford good ground for construing 
Act. “The true principal undoubtedly is, that the sound interpretation 
and meaning of the statute, on a view of the enacting clause, saving 
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clause and proviso taken and construed together, is to prevail.” See Kent’s 
Com. on American Law, Ed. 12, Vol. I, 492, n. cited in Maxwell 
p. 165. , 


Construction of Statutes in Pari Materia : 


If two statutes are in pari materia, any judicial decision as to the 
construction of one “‘is a sound rule of construction for the other." 
See Per Buller, J., In Re. Mason (1788) 2 T. R. 686. So that ‘when 
& perticular form of legislative enactment which has received authorita- 
tive interpretation, whether by judicial decision or by a long course of 
practice, is adopted in the framing of a later statute, it is a sound 
rule of construction to hold that the words so adopted were intended 
by the Legislature to bear the meaning which had been so put upon 
them." See Per Griffith, C.J. In D’ Emden r. Pedder, (1904) Ausir 
G.L.R. 91p. 110 adopted by P.C.in Webb v. Outrim (1907) A.C 
81, 89. In Barras v. Aberdeen Steam Training and Fishing Co. (1933) A C. 
402,at p. 411 Lord Buckmaster said : “‘It has long been a well-established 
principal when applied in the construction of Acts of Parliament that 
where a word of doubtful meaning has received a clear judicial interpre- 
tation, the subsequent statute which incorporates the case or the same 
phrase in a similar context must be construed so that the word or 
phrase is interpreted according to the meaning that has previously been 
assigned to it.” 


: Although it is legitimate to consult previous statute in pari materia 
as an aid tothe construction of a later Act, it is not legitimate to 
treat the Act in pari materia as if it were incorporated wholly inthe later 
Act. The two are not to be treated as one Actunless the Legislature 
distinctly or impliedly says so, and it genarally says so distinctly 
where it is intended that two shall form in fact one statute. 


The rules with regard to statutes in pari materia may be stated. 
as follows : 


(1) Where there are different statutes in pari materia, though 
made at different times, or even expired or repeated, and not referring. 
to each other, and though using different language, they shall be taken 
and interpreted together as one system and explanatory of each other. 
See The King v. Lorale (1158) Bnrr. 445, at p. 447. Lord Mansfield 
C.J. (cited by Farwell L.J., in Goldsmiths’? Company v. Wyatt (1907) 
LK. B., 99 at p. 105. i 


a 
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- (2) Whatever has been determined in the interpretation of one of 
several statutes in pari materia is sound rule of interpretation for other. 
See Per Buller, J., in Rex v. Mason (1788) I.R. 581 at p. 586. 


Text Books : 


“Although text books do not make law; they show more or less 
whether a principle has been generally accepted.” See Per Jessel I. M. 
R. in Henty v. Wrey (1882), 2 Ch. D. 332, at p. 348. Thus a text 
writer of established repute may have a groat influence on the construc- 
tion of a statute, especially if the statute contain no interpretation clause 
of its own. Seo Odgers p. 218. 


Dicticnaries : 


Dictionaries are not generally resorted to as a means of elucidating 
the construction of statutes and their use has some times been depreca- 
ted. See Odgers, p. 217. But these may afford some help, for, as Lord 
Coleridge said in R. v. Peters, (1886) 16 Q.B.D. 636, at p. 611. “Iam 
quite aware that dictionaries are notto be taken as authoritative expo- 
nents of the meanings of words used in Acts of Parliament, but it is a 
well-known rule of Courts oi Law that words should be taken to be used 
in their ordinary sense and we are therefore sent for instruction to these 
books." Cozens Hardy, M.R. said: See Camden (Marquis) v. I-R.C. 
(1914). I.K.B. 641. at p.647. ''It is for the Court to interpret the statute 
as best it may. In so doing the Court may no doubt assist themselves 
in the discharge of their duty by any literary help they can find, 
including of course, the consultation of standard authors and reference 
to well-known and authoritative dictionaries." 


Proceedings of Legislative Council and Reports of Select Committees 


The proceedings of Legislative Council or the reports of Select 
‘Committees are likewise not to be referred to in the interpretation of statu- 
tes. No statement made on theintroduction of a measure or its discussion 
‘can be looked at as any guidance to the meaning of words. See Kri- 
shma Iyenger v. Nallaperumal Pillai, I.L.R. 48 Mad. 550. In re “New 
Sind" M.U. Alhasi Printer and Publisher, A.I:R. 1942, Sind 65; See 
also Ram Ranbijay Prasad Singh v. Ram Girhi Rajs A.I.R. 1935, Pat. 346, 
In re O.P. Motor Spirit Act, A.I.R. 1989 Fed. C.I. Itis a moss 
Salutary principle of construction of statutes that in arriving at the 
meaning of an Act not to try ‘to see from the proceeding 


s 
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of. the Legislature or from any facts prior to the passing of. 
the Act what was intended. Its grammatical meaning alone must be: 
considered and if it leads toan impossible, that is unworkable construction, 

to see what variation will do the least violence to the grammatical mean- 

ing and still make the provision work. The mere fact that a gramma-' 
tical construction will lead to a very unjust conclusion is irrelevant if 

there is no doubt about the grammatical meaning. 


Statement of Objects and Reasons 


The statement of Objects and Reasons to a statute cannot be 
referred to in construing a statute. See Zamindar of Ettiyapuram 
v. Chidambaram Chetti, I.L.R. 48 Mad. 675. They form mo part of 
the statute (See Ratansi Hiraji v. Emperor, A.I.R. 1929 Bom. 274) 
and must be excluded from consideration. See Debendro Narain 
Roy v. Jogendra Narain Deb, A.I,R. 1986 Cal. 523. 


Retrospective Effect of an Act 


“Prima facic", said Serutton L.J. See Ward v. British Oak 
Insurance Co., Lid., (1932) 1 K.B. 392, at p. 897 “an Act deals with 
future and not with past events.:If this were not so, the Act might 


annul right already acquired, while the presumption is against the 
intention". 


So Wright J., In He Athlumney (1898) 9 Q.B.D. 547 at p. 551 
said: ' Perhaps no rule of construction is more firmly established 
than this, that a retrospective operation is not to be given to a statute 
so as to impair an existing right or obligation, otherwise than as 
regards a. matter of procedure, unless that effect cannot be avoided 
without doing violence to the language of the enactment. Ii the 
enactment is expressed in language that is fairly capable of either 
interpretation, it ought to be‘construed as prospective only.” Under 
the Indian Law also the Privy Council laid down in Delhi Cloth 
and General Mills Co. v. Income-tax Commissioner, Delhi, A.I.R. 
1927 P.C. 242; L.R-I.A. 491: 53 M.L.J. 819 (P.C.) that provisions in 
a, statute which touch a right in existence at the passing of the 
same are not to be applied retrospectively in the absence of ex- 
press enactment or necessary intendment of the same, An excep- 
tion is made in cases of provisions dealing with matters of procedure 
which may properly be retrospective in effect but even here an ex- 
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ception is made in cases where such construction would be textually. 
inadmissible. See A.I.R. 1927 P.C. 212. 


Similarly it has been held (see Kavasji Pestonji Dalal v. Rus- 
tomji Soralhji A.I-R. (86) 1946 Bom. 42; 50 Bom. L.R: (450) 
that no litigant has any right tohis litigation decided by any perticular 
procedure and all procedural laws are therefore retrospective in 
their character and affect even suits filed prior to the passing of 
such legislation. Buta right of appeal which a suiter has in a 
pending action is not merely a matter of procedure. It is a vested 
right and the Legislature cannot take away that right retrospectively 
unless it does ‘so by express words or necessary intendment 
See also to same effect Chandra Shekhar Tewari v. Sri Bhagwan 
Radha Krishna, A.I.R. 1947 Oudh 171: I.L.R. 22 Luck, 141: 229 
I.C. 184: and Mohammad Amir Khan v. Mohammad Khalil A.I.R. 
1947 Lah. 180: 226 I.C. 487 Pars Ram v. Emperor, A.I.R 1981 Lah. 
145: 181 I.C. 858. 


The following principles may be taken as established: 


1. Legislative enactments have no retrospective effect unless 
explicitly stated to be so in the enactments themselves. 


2. Amending statutes should not be construed as having retros- 
pective effect if they affect vested right. 


8. Statutes which are declaratory or explanatory are to be 
construed as having retrospective effect as they give an authoritative 
explanation of the words, phrases or clauses used in a statute, and 
whenever the statute, has to be applied the explanation also should be 
applied. 

4. No recital in a declaratory or amending statute cari render void 
that which has been declared by the Court to have been done rightly 
under the Law. 

5. Statutes which affect a mere procedure are retrospective in their 
natures See Balaji Singh v. Gangamma A.1.R. 1997 Mad. 85, 86, 99 I.C. 
148: 51 M.L.J. 641. 

A retrospective operation is not to be given to a statute so as to 
impair an existing right or obligation, otherwisethan as regards matter 
of procedure unless that effect cannot be avoided without doing violence 
tothe language of the enactment. If the enactment is expressed in 
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language which is fairly capable of either interpretation, it ought to be 
construed as prospective only. See Per Mitter J. in Jiban Krishna v. 
Abdul Kader, A.T.R. 1933 Cal. 435; I.L.R. 60 Cal. 1037; 148 I.C. 164: 
37 C.W.N. 689: 57 Cal. L.J. 477. 


Pending Suits if Affected - 


Where the law is altered during the pendency of an action; the 
rights of the perties are in general decided according to the law as it 
existed when the action was begun unless the new statute shows a clear 
intention to vary such rights. See Mohammad Amir Khan v. Mohammad ` 
Khalil, A.I.R. 1947 Lah. 180: 226 I.C. 487. 


Sccpe of the Bombay Public Trusts Act, 1950 


The Indian Trusts Act, 1882 declares the Law relating to private 
trusts and trustees, but as provided in section 1 of that Act “Nothing 
herein contained affects the rules of Mohumedan Law as to Wakfs or the - 
mutual relations of the members of an undivided family as determined 
by any customary or personal law, or applies to public or private 
religious or charitable endowments; or to trusts to distribute prizes taken 
in war among the captors.’ The Indian Trusts Act 
is therefore exhaustive on the matters falling within its. 
Scope. In Commissioners of Income-tax v. A. Eaggar, Cunliffe J. 
observed : “The Commissioner for income-tax, however, contends that 
any questions of a trust in India is controlled by the provisions. 
of the Indian Trusts Act, 1882. That is quite true if the trust in 
question does not happen to be a charitable trust. But the preamble - 
to that Act has been interpreted to exclude all charitable trusts 
from the operation of the statute". See A.I.R. 1927 Rang. 95: 4 
Rang. 588 (F.B.): 100 I.C. 255, 258. As the preamble shows, the 
Bombay Public Trusts Act purports “‘to regulate and to make better: 
provision for the administration of public, religious and charitable 
trusts in the State of Bombay”. The object of the bill leading to the 
Bombay Public Trust Act, 1950 was to regulate the law by 
investigating the question of the administration and management 
of trusts and endowments in the Province of Bombay for public 
purposes with special reference to: See Bombay, Govt. Gazette, 1919; 
Part V; pp. 235-239. 


(a) the prevailing abuses, malpractices and defects in the ads- 
ministration and management of such trusts and endowments; 
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(b) measures necessary for removing such abuses, malpractices 
- and defects; 


(c) securing the effective supervision, regulation and control of 
-the administration and management of trusts and endowments; 


(d) safeguarding, co-ordination and the more beneficial use and 
application of the property and funds of such trusts and endowments if 
necessary by enlarging the scope of the doctrine of cypres and the 
definition of the term ‘‘Charity”’ 


(e) suitable machinery for carrying out the above objects. 
y S J 


The Bombay Public Trusts Act, 1950, is the enactment of more 
-comprehensive legislation to regulate and to make better provisions for 
"the administration of the public trusts. It is, therefore, so far as its 

subject matter is concerned, a codifying Act and the rules for construing 
such an Act are thus stated by Lord Herschall in Bank of England v. 
Vagliano: (1891) A.C. 107, 144-145; See also Hem Raj v. Krishna, A.I.R. 
1928 Lah. 261: 10 Lah. 106: 111 I. C. 8; Ganpat v. Sopanu A.I.R. 1928 
Bom. 35: 52 Bom. 88: 107 I. C. 157: 80 Bom. L. R. 1; Alfred Wilkinson 
v. Grace Wilkinson, A.I.R. 1923 Bom. 321: 47 Bom. 843: 77 I. C. 659: 
-25 Bom. L. R. 915; Satish Chandra v. Ram Dayal, A.I.R. 1921 Cal. 1; 
Rahimbux v. C. B. of India, A.I.R. 1929 Cal. 497; Raghumal v. Oficial 
Assignee, A.I R. 1924, Cal. 424; Narendra v. Kamalbasini, 23 Cal. 568 
571, 572. “The proper course is in the first instance to examine the 
-language of the statute and to ask what is its natural meaning, 
uninfluenced by any consideration derived from the previous state of 
the law, and not start with enquiry how the law previously stood and then, 
assuming that it was probably intended to leave it unaltered to see if 
"the words of the enactment will bear interpretation in conformity 
with this new ....... Iam of course far from asserting that resort 
‘may never be had to the previous state of the law for the purpose 
of aiding in the construction of the provision of the Code. If, for 
-example, a provision be of doubtful import, such resort would be 
perfectly legitimate. Or again, if in,a code of the law of Negotiable 
Instrument words be found which have previously acquired a tech- 
nical meaning, or beemwised in a sense other than their ordinary 
one, in relating to such instruments, the same interpretation might 
well be put upon them in the code. I give these as examples 
merely; they, of course, do not exhaust the category. What I am 
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venturing to insist upon is that the first step taken should be to 
interpret the language: of the statute, and that an appeal to earlier 
decisions can only be justified on some special ground. " 


|... Às observed by Jessel M. R. in Exparte Blaiberg, In Toomer, 
(1883) 23 Ch. D, 254,, 258, "Ithinkthe proper course is to read the 
section of the Act and to ascertainits meaning, and not to trouble 
ourselves about decisions upon the former Act. " 


If words have received authoritative interpretation and are 
repeated without. alteration, it may be presumed that the  Legisla- 
ture had adopted that interpretation; Sce Holliday and Greenwood 
Lid, v. District Surveyors Association (1914 ) 2 K. B. 808, 814, 815, for 
speaking generally, it may be taken that the Legislature uses the 
same language in the same sense when dealing at different times with 
the subject. A change of language, therefore, is some indication of 
a change of intention, but this is by no means a necessary conclusion. 
See Hurlbatt v. Barnett & Co. (1898) I. R. B. 77, 78,79 C. A. per 
Lord Esher M. R. ‘Where, however; a limited intepretation has been 
placed upon the repealed provisions, and the words have been enlarged, 
it is a legitimate inference that the enlargement was intended by the 
Legislature; conversely; where the words of the repealing Act appear 
to be narrower than those of the repealed Act the change may be 
presumed to be intentional. See Abdur Rahim v. Syed Abu; A. I. Re 
1998 P. C. I6: 55 Cal. 519 56 1. A. 96: 108 I. C. 361. 


Reference to English Cases: 


English precedents can be taken into account only as giving 
effect a rule of justice, equity and good conscience. Great care 
should be taken in using them and express words of Indian statute 
cannot be modified by reference to English Law 7 Bom. 841 
(F: BJ; 39 Bom. 472; 45 Cal. 878 (P. €. 42 Mad; 821 (F. B.) 47 
Bom. 853 (F. B.) 53 All. 114; 10 Rang. 408; 7 Luck. 270; 55 Mad. 
58; 58 Cal. 1985 ( P.C. ); 60 Cal. 1029 (P.C.) 11 Lah. 375; 567 
Bom. 324. 


It has been repeatedly laid down by the Privy Council that in 
interpreting the provisions of an Act the Court should examine the 
language of the Act uninfiuenced by any consideration derived from 
the English law upon which it may be founded. Where there is a 
positive enactment of the Indian Legislature the proper course is to 
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examine the language of that statute and to ascertain, its proper 
meaning uninfluenced by any consideration, derived from the pre- 
vious state of the law or of the English law upon which it may be 
founded. See Mst. Ramanandi Kuer v. Msi. Kalawati Kuer» 
A.I.R. 1998 P.C. 2:55 LA. 18:7 Pat. 221; 107 I.C. 14. 
See also Firm Chunna AMal-Ram Nath v. Firm Mool Chand-Ram 
Bhagat, A.I.R. 1998 P.C. 99:9 Lah. 510: 108 L.C. 678, Moborw 
Bibi v. JDharmodos, 89 Cal. 509 P.C.: Diwan Chand v. Manak 
Chand, A.I.R. 1934 Lah. 8093 Diwan Singh Maftoon v. Emperor; 
A.I.R. 1985 Nag. 90 (101). Where a case is governed by any. 
section of the Act, the rule of interpretation is that the Court must in 
the first instance examine the language of the section and ask what is 
its natural meaning. See Bank of England v. Vagaliano, ( 1891 ). 
A.C. 107(114): Ramdas v. S. Amer Chand & Co., 40 Bom., 630: 
Narendra Nath v. Kamal Casimi, 28 Cal. 563. 


In Tirathdas v.  Parmeshwaribai ( A.I.R. 1918 Sind 228: 
LL.R. 1943 (Kar), 218) Davis O:J. observed ' The Indian Trusts 
Act is clearly based upon and generally follows the English law on 
the subject. For instance, S. 41 of the English Act of 1925 is akin 
to S. 74 of the Indian Act of 1882. Bearing in mind the caution 
always required in interpreting an Indian Statute in the light of the 
English authority and practice, it does appear that in the case of the 
Indian Trusts Act, it would be proper to interpret the scope and 
purpose of the Indian Act in the light of the English authority 
and practice ". 


The analogous English Law should therefore be carefully studied 
and compared with the Indian Law before using English case—law for 
interpreting the Indian law. Speaking about the Trusts, it was 
remarked in Sir Dinshaw v. Sir Jamsetji (88 Bom. 509 (519, 520 ): 
2 I.C. 701:11 Bom. L.R. 85) that the tendency of Legislature 
of India has been as far as possible not to disturb by special legislation 
. existing usages and customs, and not to interfere with their public, 
religious and charitable endowments. ‘The considerations that apply 
to charities in India are wholly different from those of England. 


It has been observed in the statement of objects and reasons of 
the bill that better provision for the administration of public, religious 
and charitable trusts in the State of Bombay has been made by the 
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Bombay Public Trusts Act, 1950; after considering the three enactments 
‘relating to the registration of public trusts, viz. the Bombay Public 
"Trusts Registration Act, 1985, The Parsee Public Trusts Registration 
„Act, 1936, and the Mussalman Wakf Act, 1923 as amended by Bom- 
bay Act XVIII of 1935, which were almost similar in terms: 


CHAPTER I. 
PRELIMINARY. 
1. (1) This Act may be called the Bombay Public Trusts 
Short title, extent Act, 1950. ^ 
atoni (2) (it shall extend to the whole of the 


State of Bombay)! 


(8) This Act shall come into force at once ; but the provisions 
thereof shall apply to a public trust or any class of public trusts on 
the date specified in the notification under sub-section (4). 


(à) The State Government may, by notification in the Oficial 
Gazeite specify the date on which the provisions of this Act shall 
.apply to any public trust or any (class of public trusts, and 
different dates may be specified for such trusts in different areas :) 


Provided that the State Government may also by a like notifica- 
tion direct that from the date specified therein any public trust or 
olass of public trusts shall be exempt from the provisions of 
this Act : 


Provided further that before a notification of such application or 
exemption is published, a draft thereof shall be published in the 
Oficial Gazette and in such other manner as may be prescribed for 
the information of persons likely to be affected thereby together 

- with a notice specifying the date on or before which any objections 
or suggestions shall be received and the date on cr after which the 
draft shall be taken into consideration. 


J. This sub section was substituted for the original by Bom. Act No. VI of 1960. 
oS. 3 (a). 


2. ‘These words were substithted for “class of Public Trusts 5, ibid S. 9 ( b as 
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Object of the Act 


The Bombay Public Trusts Act, 1950, is intended to make better 
provision for the administration of public religious and charitable 
trusts in the State ot Bombay. The Act is based on the Report of the 
Committee appointed by Government to investigate into the religious. 
and charitable endowments in the State of Bombay presided by the 
Honourable Mr. Justice S. R. Tendolkar, Puisne Judge, High Court, 
Bombay. After investigation the Committee came to the conclusion 
that the time had come for the repeal of the Religious Endowment 
Act, 1868, the Bombay Public Trusts Registration Act, 1935, 
the Parsee Public Trusts Registrition Act, 1936, which were 
almost similar in terms; and for the enactment for more compre 
hensive legislation. These Acts. only provided for registration 
and the keeping and auditing of account of public trusts and 
there was no machinery whereby the Courts could themselves in- 
vestigate or take action where a trust was disputed nor were any 
powers conferred upon them to correct or to take any action in res- 
pect of any irregularity or even breaches of trusts which came to 
their notice. After consideration of all the circumstances as re- 
ported by the Committee presided over by Mr. Justice Tendolkar 
and pointed out in the Report of the Joint Committee of the Bom- 
bay Legislative Assembly and Bombay Legislative Council appoint- 
ed to consider the provisions ofthe Bill, provisions in the Act have 
been made which could suitably apply to religious and charitable 
trasts created for the benefits of all the communities and not of 
Hindus only including Jains. 


Extent of the Act 


‘The Act extends to the whole of the State of Bombay and the 
provisions thereof apply to a public trust or class of any public 
trusts as a whole. Sub section (8 ) provides that the State Govern- 
ment by notification may apply the Act to any particular public 
trust or class of such trusts. Power is reserved to the State Gov- 
ernment to exempt any trust or class of any trusts from the provi- 
sions of the Act. It is provided that before such notification of 
"application or exemption is published, a draft thereof shall be pub- 
lished under proviso (2) of sub section (4) for inviting public criti- 
-cism. Before the Act is applied to any trusts or class of trusts, the 
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persons interested therein will have an opportunity to put forward. 
their objection before Government. / 


. The Act is intended to safeguard the interest of public trusts. 
which were expressly saved from the operation of the Indian Trusts 
Act, 1882. The scope of the definition of ‘Charity’,“‘charitable pur- 
pose”,‘dharmada’ and the doctrine of ‘cy-pres’ have been enlarged. 
Having regard to the scheme of the Act, the powers and jurisdiction 
of the Court for carrying the provisions hereof into effect cannot 


be ousted by any agreement between parties. 
Retrospective Erect 


Sub section (4) also provides that the State Government has. 
to declare by notification in the official gazette, the date on which. 
the provisions of this Act shall apply to any ‘public trusts to or any 
class of public trusts. It should therefore be noticed that this Act 
does not propose to aífect retrospectively the enactments which it 
purports to replace. 


~ 


As to the general law regarding retrospective operation of re- 
enacted statutes, seo Balkrishna v. Bapu Yesaji:; 19 Bom. 204; - 
Kousilla v. Ishrising 82 All. 499; Lakshman v. Balkrishna. 39 - 
Bom 617; Jotiram v. Janaki, 20 O.W.N. 258; Jovanammal v. Mukta-- 
bai là Bom., 516; Manjuri v. Akkel, 17 C.L.J. 316—17 C.W.N. 889; 
Khajeh Habibullah v. Khajeh Soleman, 80 C.L.J.102--24 C.W.N. 
18 (on appeal 37 C.L.J 56 P.C.); Ananda Kumar v. Secretary of State, 
37 C.L.J. 56 P.C.) Frederick v. Emperor 40 Mad.., 814—931 M.L.J. 178; - 
Hindu Singh v. Mangal, 72 I.C. 488—4A.I.R. 1928 Nag. 227. 


Publio Trusts 


Sub section (18) of section (2) defines ‘public trust? In 
the words ‘a public, religious or charitable purpose’ used in the defi-. 
nition, the word ‘public’ is co-ordinate with the words ‘charitable or: 
religious.’ 

The Acts deals with public trusts and trustees. All charitable 
trusts are—in theory at least—for the benefit of the public. See. 
Yeap Cheah Neo v. Ong Cheng Neo, (1875) L.R. 6 P.C. 381, 894. 
Manohar Ganesh v. — Lakskmiram Govindram 12 Bom.  21T:: 
Bhuggobutty Prosonno Sen v. Goorco Prosonno Sen 25 Cale- 
112. It is true that whon a Charity contemplated is a form: 
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-ot public charity, Indian Trusts Act does not apply and no forma- 
lities are required by law to create it. See Venkatachallapthi Iyer 
v. China Manu, A.I.R. 1922 Mad. 88 (2): 66 1.C. 844; 42 Mad. 
L.J. 258. It has been held by the Judicial Committee of the Privy 
Council in Sunder Singh v. Sunder Singh (A.I.R. 1988 P.C. 78: 65 1. A. 
106:172 I.C. 993: I.L.R. 1938 Lah. 63) that for the foundation of a 

-charitable endowment by a Hindu in the Punjab, no writing is 
Tequired. What is necessary is that the purpose be clearly speci- 
fied and that the property intended for the endowment should he set 
apart as dedicated to that purpose. It is necessary that the donor 
- should divest himself of the property. The evidence of divestiture may 
be contemporaneous and in such a case the subsequent acts and con- 
-duct of the donor are relevant and cannot reinvest him. 


Trust—public and charitable—proof 


The existence of a trust for public or charitable purposes can be 
proved either by direct evidence of dedication or by user extending 
over a long period and the conduct of the parties concerned. Dedica- 
tion is usually only inferred from user when the evidence covers a very 
long period of time. But much depends on the nature of the user. 
If the nature of the user over a comparatively short period of time is 
such as to lead inevitably to the inference of dedication, then dedication 
must be inferred. 


But when it is sought to be proved otherwise than by user the 

* author or authors of the trust must be ascertained and it must further 

be proved by words or acts that the intention of the author was to 
- create a public trust and for charitable purpose. 


It is the extensiveness of object which affords some indication of the 
public nature of a trust, and the test to determine it is if the charity is 
-a large and extensive section of the community. 


The question was whether a certain dera Samadh was a public 
or charitable trust. After the death of the person, whose Samadh it 
was, the management passed on to his Chela P. After P, it passed on 
to his Chela G. G. transferred the entire land that stood in his name 
to the Samadh. The mutation was accordingly sanctioned and made. 
It was made clear before the Revenue Officer that G.s chela would 

-occupy the gaddi after his death and would act only as manager of 
‘the land and would not be competent to mortgage or sell it. The 
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Samadh was open to all Hindus who visited it on fullmoon day and 
made offerings. It was held that the dera in question was a public 
and charitable trust. 


See Ram Parshad v. Shankar Das, A.I.R. 1949 E.P. 64. 


Religious endowment—creation of—prcof 


An agreement by a person that upon the purchase of a certain 
property by him he would create a wakt of it for charitable purposes; 
and that he and his successars would act as mere managers; is not by 
itself sufficient to prove the existence of wakf. It must further be 
shown that he really gave a practical shape to his intentions and that 
the wakf was created in fact. 


All that is necessary for a valid-endowment is that there should 
be appropriation of property for specific religious or charitable pur- 
poses. No writing is necessary to create an endowment, but the exis- 
tence or non-existence of a writing is a relevant factor. Where a 
person had given an undertaking in writing is important. In such a 
case one would expect that after theland had been purchased a formal 
deed evidencing the creation of wakf would be drawn up and comple- 
ted. The fact that there was an intention to create an endowment 
cannot be regarded as sufficient. 


The mere execution of a deed, though it may purport on the face 
of it to dedicate property to an idol is not sufficient to constitute a valid 
endowment. It is necessary to the validity of a deed of endowment 
that the executant should divest himself of the property, and whether 
he has done so or not is to be determined by his subsequent acts and 
conduct. Where there is positive evidence that the owner treated the 
land as well as the buildings that stood thereon as his private property 
and openly declared them as such in his wills, it is a conduct against 
the property being wakt. 


See Ram Lal v. Khushi Ram, A.I.R. 1919 E. P. 233. 


Publio Purposes 


Under the Mahomedan law, the moment a wakf is created, all 
rights of property pass out of the wakif and yest in God Almighty. 
-4 


E 
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The curator whether styled Mutawalli, Sajjadanashin or mujawar, or 
known by any other name, is merely a manager of the wakf. He is 
not a “trustee”, in the technical sense of the term as understood in the 
English system, nor is any property belonging to the wakf ''vested" 
in him. (See Per Sir Lancelot Sanderson in Allah Rakhi v. Shah Md. 
Abdur Rahim, 61 I.A. 50: 56 All. 111: A.I.R. 1934 P.C. 77 (P.C.): 147 
I.C. 887). The distinction between the English and Mohamedan concep- 
tions of trust was clearly brought out in Muhammad Kazim v. Abi 
Saghir 11 Pat. 288: A.I.R. 1982 Pat. 33: 186 I. C. The essentials of a 
valid wakf are these: an appropriator must destine the ultimate appli- 
cation of the income to the objects not liable to become extinct; secondly, 
the approppriation must be at once complete; thirdly, there must be no 
stipulation in the wakf for sale of the property and expenditure of the 
price on the appropriate necessaries; and fourthly, perpetuity must be 
a necessary condition. True it is that prepetuity is a necessary condi- 
tion; but according to the acknowledged and accepted view it is not 
necessary to mention it at the time of dedication; in other words, though 
all the jurists insist that the property should be dedicated permanently 
and right of donor therein parted with for ever, according to Abu Yusuf 
it is not necessary that the word "abad" (perpetual) should be mentioned 
or that the object in favour of which the dedication is primarily made 
should be of a continuing and permanent character. According to him, 
when the dedication has named a purpose liable to failure, even then 
wakf is valid; after failure of the object will be for poor though they 
are not named. See Muhammad Kazim v. Abi Saghiv, A.I.R. 1982 
Pat. 33; 11 Pat. 288; 186 I.C. 417. 


Trusts, in the strict sense in which the term is used by English 
lawyers, that is to say; confidences to the existence of which a double 
ownership, a legal" and an “ equitable " estate is necessary are 
unknown to Hindu and Mahomedan Laws. See Tagore v. Tagore, 
9 B.L.R. 410 (Per Willes, J. ). Neither under the Hindu law nor 
in the Mahomedan system can any property be said to be “conveyed” 
to the Dharmakarta, Shebait or Mutawali, in the case of a dedication. 
Noris any property '' vested " in him. Whatever property he 
holds for the idol or institution he holds as manager with certain 
beneficial interest regulated by custom or usage. Of.  Hagaeharya 
v. Guru Revti Raman, 1999 A:L.J. 229: A.I.R. 1998 All.-689. But 
trusts in the wider sense of the word, that is to say, obligations annexed 


- 
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to the ownership of property which arise out of a ‘confidence reposed 
in and accepted by the owner for the benefit of another, are constantly 
created by the natives of India and are frequently enforced by the 
Courts. See whitley Stokes, Anglo Indian Codes, Vol. 1, p. 82. As 
observed by the Judicial Committee of the Privy Councll, Vidya Varuthi 
v. Valuswami, A.I.R. 1922 P.C. 1283: P. 44 Mad. 881 P.C. 
65 LC. 161: 41 Mad. L.J. 846. Seealso Jagadindra Nath Roy 
v. Hemanta Kumari Debi, 82 Cal. 199 P.C: 81 I-A. 2083, 
C.W.N. 809—an ibol may be regarded as a juristic person capable 
as such, of holding property, though it is only in an ideal sense that 
property is so held; Rangacharyav. Guru Revti Raman, A.I.R. 1928 
All. 689, a trust in the sense in which the expression is used in Eng- 
lish law is unknown in the Hindu system, pure aad simple. Under 
Hindu Law the image of a deity Hindu pantheon is a *' juristic 
entity" vested with the capacity of receiving gifts and holding property. 
Hindu religious institutions such as Mutts, and verious others known 
under different names are regarded as possessing the same “ juristic 
capacity " and gifts are made to them en nomine. The heads of these 
institutions have ample discretion in the application of their funds, but 
always subject to certain obligations governed by custom and usage; 
called by whatever names, they are only the managers or custodians 
of the institutions. ln no case is any property “conveyed” to or 
“vested ” in them, nor are they trustees in the English sense of the 
word, although they are answerable as trustees in the general sense 
for maladministration. It was observed in this case? “‘ There are two 
systems of law in force in India, both self-contained and both 
wholly independent of each other, and wholly independent of foreign 
and outside legal conceptions .In each there are well recognised rules rela- 
ting to their religious and charitable instiutions. From the year 1774 the 
Legistature, British and Indian, has affirmed time after the absolute 
enjoyment of their laws and customs so far as they are not in conflict 
with the statutory laws, by Hindus and Muhammadans. It would 
in their Lordships, opinion, be a serious inroad into their right if 
the rules of the Hindu and Muhmmadan Laws were to be construed 
with the right of legal conceptions borrowed from abroad, unless 
perhaps where they are alsolutely so to speak, in pari materia". 
No writing is necessary to constitute a Hindu trust. See Brahma 
Dutt v. Mahesh Prasad, 1944 A.M.L.J. 55; Rangacharya v. Guru 
Revti Raman, A-I.R. 1928 All. 689; 114 I.C. 734: 1929 All. L.J. 229. 
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Zn many cases, dedication is a matter of inference from a long course 
of conduct from user, ynd from the application of the income of the 
property about which endowment is claimed. This test, however, is 
not always conclusive. See Rangarharya v. Guru Revati Raman, A.I.R. 
1928, All. 68), supra. ‘‘At the time when their (Hindu) law was commit- 
ted to writing, the Hindus were simple in their wants and their primitive 
state of society required none of these complicated forms in their 
transactions with each other. The village community had, within 
its own oircle, all that was neoessary for its own requirements. With 
the Mohammadan law it was different. As a conquering nation they 
had seen a great portion of civilized world, and had been brought 
into contact with the system of other nations. As a natural consequence 
their conception of rights was wider in its range and more complex 
in its nature. Hence, in their written law, we find the doctrine of 
trust recognized in various forms." See Powell, Introduction to Law 
of Trusts, 2nd Edn. 


Where the origin and founder of a temple are unknown, the facts 
that members of public are freely admitted, fastivals are celebrated 
in a certain manner, and the like lead to the i: ference that the temple 
is a public one, and the inference is not rebutted by the fact that a 
particular mode of worship is followed or that the management follows 
a perticular line of descent in the Pujari family. 40 M.L.J. 289 
S. 92. C.P. Code, is not confined to cases where there is definite. 
evidence as to the creation of the trust and a dedication to purposes 
of charitable and religious nature. The section could apply even in 
the absence of such evidence. The matter has to be decided 
not merely on the terms of the grants in respect of the 
particular institution but also on the usage and  costom 
of the institution. The fact that the income of the properties has 
all along been applied to religious and charitable purposes is strong 
Teason for holding that those purposes are the purposes for which 
the institution exists. 14 P. 879—106 Pat. L. T. 35—1935 P. lll. A 
irust for the benefit of the poor members of a particular family is not 
a trust for a ‘public purpose of a chairtable nature’ and the sanctior- 
of the Advocate-General was not necessary for a suit regarding the 
same, though the reliefs were those mentioned in S. 92, C. P. Code. 


Regarding classification of trusts into publie and private, Lewin_ 
at pp. 15-16, writes: By public must be understood such as are 
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constituted for the benefit either of the public at large or of some 
considerable portion of it answering a particular description. To 
this class belong all trusts for charitable purposes, and indeed pub- 
lic trusts and chairtable trusts may be considered in general as 
Synonymous expressions. In private trusts the beneficial interest 
18 vested absolutely in one or more individuals who are or within 
a certain time may be, definitely ascertained, and to whom, there- 
fore, collectively, unless under some legal disability, it is, or within 
the allowed limit will be, competent to control, modify, or determine 
the trust. The duration of trusts of this kind cannot be extended 
by the will of the settlor beyond the bounds of legal limitations; 
namely, a life or lives in being with an engraftment of twenty-one 
years. A publie or charitable trust, on the other hand, has for its 
objects the members of an uncertain and fluctuating body, and the 
trust itself is of a permanent and indefinite character, and is not 
confined within the limits prescribed to a settlement upon a private 
trust. A public trust is one which benefits the public at large, or 
some considerable portion of it. The terms public and charitable 
are in this connection practically synonymous. 


A public trust is normally permanent, or at least indefinite, in 
duration, and its beneficiaries may be fluctuating and uncertain 
body. <A private trust is one for the benefit of specific individuals 
(even though these are not immediately ascertainable). The es- 
sential difference between a private and a public trust is that in the 
former the beneficiaries are definite and ascertained individuals or 
who ‘within a definite time can be definitely ascertained but in the 
latter the beneficial interest must be vested in an uncertain and 
fluctuating body of person—either the public at large or some 
considerable portion of it answering a particular description. See 
Per Mitter J. in Haji Md. Nabi v. Province of Bengnl, I. L- R. r1912; 
1 Cal. 211: 46 C. W. N. 59 A. 1. R. 1912 Cal. 348: A public, o eas it 
is frequently called, a charitable trust is one constituted for the b ne- 
fit either of the public at large or some particular portion of it an- 
swering to a particular description. A private trust is one wherein 
the beneficial interest is vested absolutely in one or more indivi- 
duals who are or may be within a certain time distinctly ascertain- 
ed. Although many of tho rules applicable to private írusts are 
also applied to charitable trusts; other rules applicable to private 
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trusts are not applied to public trusts. The fundamental distinc- 
tion between private trusts and charitable trusts ıs that, in the case 
of a private trust, property is devoted,to the use of specified per- 
sons who are designated as beneficiaries of the trusts; whereas, in 
the case of a charitable trust, property is devoted to purposes bene- 
ficial to the community. To constitute a trust created or existing 
for a public purpose of a charitable or religious nature the author 
or authors of the trust must be ascertained, the intention to create 
& trust must be indicated by words or acts with reasonable cer- 
tainty, and the purpose of the trust, the trust, the trust property 
and the beneficiaries must be indicated so as to enable the Court to 
administer the trust, if required. Facts and circumstances, in 
order to be accepted as sufficient proof of dedication, must be consi- 
dered in their historical setting, and the dedication to the public is 
not to be readily inferred when it is known that the property was 
acquired by grant to an individual or a family. See Shamdas v. 
Gurumukh Singh I.L.R. (1945) Kar. 40: A.I.R. 1915 Sind 57. The 
complete divestment, by author of a trust, of any interest for him- 
Self or herself or for members of his or her family in the property 
over which a trust is created, does not thereby make the trust a 
public one. A provision in a deed of endowment for the feeding of 
the poor as incidental to the Puja or Deity, does not make the trust 
anything beyond a private one. ‘The incident that a trust is irrevoc- 
able does not make it a public one. See Charusila Dassi In ve, 50 
C.W N. 521. 


The fact that the evidence in a case shows that the public wor- 
Ship at a temple and attend ceremonies on invitation and make 
offerings is not sufficient to establish that the temple in question is 
‘a publie temple. The public nature of a trust must not be too 
readily inferred from the fact that worship by the public has not 
been interfered with or discouraged and offerings by the public even 
accepted. ‘The fact that Hindus worship at a temple without let or 
hindrance is only one of the factors to be considered. See Ram- 
saran Dass v. Jai Ram Das, A.I.R. 1948 Pat. 185: 209 I.C. 214: 21 
Pat. 815. 


Mode of Previous Publication cf Notification under Sub-section (4) 
of Section 4 


Under section 84 of the Act, rule making power is vested in the 


. 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


s.2] PRELIMINARY 55 


State Government for the purpose of carrying into effect the provi- 
Sions of this Act. Accordingly certain rules have been made and 
published at Pages 1205-1250 of Part 1V-B, of the Bombay Govern- 
ment Gazette, dated 12th April 1951. Rule 2 prescribes the mode 
of previous publication. 


sere E In this Act, unless there is anything repugnant in the 
= subject or context— 
S (1) “assessor” means a person appointed as an assessor 
under section 7; 
(2) "Assistant Charity Commissioner" means an Assistant 
Charity Commissioner appointed under secticn 8; 
(3) "Charity Commissionar" means the Charity Commissioner 
appointed under section 3; 
(8) “Court” means in the Greater Bombay, the City Civil 
Court and elsewhere, the District Court; 
(8) Deputy Charity Commissioner" means the Deputy 
Charity Commissioner appointed under section 5; 


(6) “Hindu” includes Jain, Buddhist and Sikh; 


(7) “Inspector” means an Inspector appointed under 
‘section 6; 

'[(7A) ‘instrument of trust’ means the instrument by which 
the trust is created by the author of the trust and includes a scheme 
framed by a competent authority; 

(7B) “Joint Charity Commissioner" means a Joint Charity 
‘Commissioner appointed under section 3A;1 

(8) “manager” means any person (other than a trustee) who 
: for the time being either alone or in association with some 
other person or persons administers the trust property of 
any public trust and includes— 

(a) in the case of a math, the head of such math, 

(b) in the case of a wakf, a mutavalli of such :wakf, 

(c) in the case of a society registered under the Societies 
XXI of 1860. Registration Act, 1860, its governing body, if the 
property of the society is not vested ina trustee: 


1. Theso clauses werc inserted by Bom. Act No. VI of 1960. S. 4. 
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- (8) “math” means an institution for the promotion of the 
Hindu religion presided over by a person whose duty it is to engage 
himself in imparting religious instructions or rendering spiritual 
service to a body of disciples or who exercises cr claims to exercise 
headship over such a body and includes places of religious worship 
or instruction which are appurtenant to the institution; 


(10) person having interest ” (includes )'— 

(a) in the case of a temple, a person who is entitled to attend 
at or is in the habit of attending the performance of worship or 
service in the temple, or who is entitled to partake or is in the habit 
of partaking in the distribution cf gifts therecf, 

(b) in the case cf a math, a disciple cf the math cr a person 
of the religious pursuasion to which the math belongs, 

(c) in the case of a wakf, a person who is entitled to receive 
any pecuniary or other benefit from the wakf and includes a person 
who has a right to worship or to perform any religious rite in a 
mosque, idgah, imambara, dargah, maqbara or other religious 
institution connected with the wakf or to participate in any 
religious or charitable institution under the wakf, 

(d) in the case of a society registered under the Societies - 
XXI of 1860. Registration Act, 1860, any member of such society, and 

(e) in the case of any other public trust, any bene 
ficiary; : 

(11) “prescribed” means prescribed by rules; 


(12) “public securities" means- 

(a) securities of the Central Government or any State _ 
Government, 

(b) stocks, debentures or shares in Railway or other companies; 
the interest or dividend on which has been guaranteed by the Central 
or any State Government, 

(c) debentures or cther securities for money issued by or on 
behalf cf any local authority in exercise of the ‘powers conferred 
by an Act of the Central or State Legislature, 


1. This word was: po ninied for the word ‘means? by Bom. Act No. 
28 of 1953, 82. ` 


—— >o 
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(d) a security expressely authorised by an order which the. 
State Government makes in this behalf; 


(13) “public trust" means an express or constructive trust: 
XXI of 1860. for either a public religious or charitable purpose 
or both and includes a temple, a math, a wakf, (a dharmada)! or any” 
other religious or charitable endowment and a society formed either 
for a religious or charitable purpose or for both and registered under- 
the Societies Registration Act, 1860; 


(15) “region” or ‘sub-region’ means the areas designated as 
such and for which a Public Trusts Registration Office has been. 
established under this Act; 2 


(18) “rules” means rules made under this Act; 
(46) deleted.” 


(17) “temple” means a place by whatever designation known 
and used as a place of public religious worship and dedicated to or 
fcr the benefit of or used as of right by the Hindu community or any 
section thereof as a place of publio religious worship; 


(18) “trustee " means a person in whom either alone or in 
association with other persons, the trust property is vested and 
includes a manager; 


(19) “wakf” means a permanent dedication by a person 

professing Islam of any moveable cr immovyeable. 

VI of 1913. property for any purpose recognised by the Islamic. 

law as pious, religious or charitable and includes a 

wakf by user but does not include a ‘wakf such as is described in. 

section 3 of the Mussalman.Wakf Walidating Act, 1813, under which 

any benefit is for the time being claimable for himself by the person 

by whom the wakf was created cr by any member of his family or 
descendants; 


(20) words and expressions used but not defined in this Act 
II of 1882. and defined in the Indian Trusts Act, 1882, shall 
have the meanings assigned to them in that Act. 


2. A. (Deleted)? - 


.l. These words were inserted by Bom. Act No. 14 of 1951 , S. 2. 
2. Clause (16) was deleted by Bombay Act No. 39 cf 1951, S. 2. 
* & Section 2A was doletod by Bombay Act No. 6 of 1960., S. b. 
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Sub section (1) 'assessor':— Persons liable to serve as assessors 
under section 321 of the Criminal Procedure Code, should be qualified 
in the Judgment of the Sessions Judge and the Collector. Similarly the 
persons liable to serve as assessors under this Act should be qualified iu 
‘the Judgment of the Deputy or Assistant Charity Commissioner to serve 
as Such. In the preparation of the list regard shall be had to the 
property; character, education and religion of persons whose names are 
entered thereon. In selecting assessors the Sessions Judge should choose 
persons of an independent condition in life; men of judgment and 
experience. They ought not to be pleaders or young men, fresh from the 
-college and devoid of experience. Q, v. R«mdatta; 23 W.R. 85. But 
persons of high social position e.g. a *hereditory Raja should not be 
placed on the list or if put on the list; ought not to be summoned to 
*Serve as assessor unless it were known that he would be willing to act 
as such. See In re Dhut Inder 1897 A.W.N. 167. Rule 84 of the 
Bombay Public Trusts Rules, 1951, prescribes the procedure for 
preparing the list of assessors and certain persons are exempt from the 
liability to serve as assessors. The assessors summoned are entitled to 
-allowances as prescribed in rule 35. 


Sub sections (2), (8) and (8), (7B) ‘Charity Commissioner’, ‘Joint 
"Charity Commissioner’, ‘Deputy or Assistant Charity Commissioner.’ 


^ Under the scheme of the Act, the State Government has ap- 
pointed an Officer to be called the Charity Commissioner who shall 
exercise such powers and shall perform such duties as are conferred on 
him by or under the provisions of this Act for carrying out the provisions 
-of this Act and he shall superintend the administration and carry out 
the provisions of this Act throughout the State. He is a Corporation 
Sole having perpetual succession and a common seal. He may sue or be 
sued in his corporate name. See section 42 of the Act. The Joint or 
Deputy or Assistant Charity Commissioners are the officers appointed 
by the State Government to be in charge of the regions or sub regions 
as formed under rule 4 of the Act. They shall exercise such powers 
and perform such duties and functions as are provided by or under the 
provisions of this Act. The duties and functions to be performed and 
‘powers to be exercised by the Deputy and Assistant Charity 
‘Commissioners for the region or sub region for which he is appointed 
sare subject to the control of the Charity Commissioner and in certain 
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cases the orders or findings passed by them are subject to appeal to the 
Charity Commissioner. 


Sub section (&) ‘Court?:—‘Court’ means in the greater Bombay’ 
the City Civil Court, and elsewhere in the State, the District Court 
having jurisdiction within the meaning of the sub section to entertain 
applications, appeals, or suits relating to any public trust or 
any class of public trusts situated at the place within its local 
limits of original jurisdiction. As to meaning of District Court See, 16 
Calcutta, 18, 21 Bom. 45. 


Sub section (6) ‘Hindu’:—‘Hindu religion’ has in practice shown 
much more accommodation and elasticity than it does in theory, and 
communities so widely separated in religion as Hindus, Jains and 
Buddhists, followed substantially the broad features of Hindu Law as 
laid down in the Smrities. Thus the term ‘Hindu’ would mean a person 
to whom the Hindu Law applies. It applies not only to Hindus by 
birth but also to Hindus by religion, i. e. converts to Hinduism, see 
section 6 of Mulla's Hindu Law, 9th Edition. Throughout in India 
questions regarding succession, inheritence, marriage and religious usa- 
ges and institutions are decided according to Hindu Law except in so 
far as such Law has been altered by Legislative enactment. A person 
who is born a Hindu and has not renounced the Hindu religion; 
does not cease to be a Hindu merely because he departs from the stan- 
dard of orthodoxy in matters of diet and ceremonial observances, or 
because he becomes a member of the Brahmo Samaj (vide explanation 
to section 6 of Mulla’s Hindu Law). The acceptance of the “Granth 
Sahib” by a Hinduis in no way  inconsisent with his continuing a 
Hindu. A Hindu does not by becoming a Jati Vaishnava (worshipper 
of Vishnu) cease to be a Hindu. The principles of justice, equity and 
good conscience which are made applicable, in the absence of any 
express provision of Hindu Law, by the several Civil Courts Acts are 
as they have always been, certainly an additional source of Hindu 
Law- ‘These principles have been generally understood to mean the 
rules of English Law modified to suit Indian conditions. The question 
who are governed by Hindu Law is not easily answered by saying 
` that all Hindus are governed by it. For, there are classes of Hindus, 
who are governed by their customary laws and not by the Hindu law; 
for instance, those that follow the Marumakkathayam law in Malabar 
and the Aliyasantana law in Kanara and those Hindu communities in 
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the Punjab who are governed by their customary law. On the other 
hand, some Muhammedan communities, descended from an original 
Hindu ancestry, like the Khojahs, the Cutchi Memons, the Borahs, 
and the Halai Memons, are, subject to the Shariat Application Act, 
1987, governed by Hindu law in matters of succession and inheritance. 
Subject to the above exceptions, Hindu law applies to Hindus by birth 
as well as to Hindus by religion. It is now well settled that a Hindu 
does not ceases to be governed by Hiudu law by lapses from orthodox 
Hindu practice or by deviation or dissent from its central doctrines. 
Several religious sects or bodies had at various periods and under vari- 
ous circumstances split off from the Hindu system but their members 
nevertheless continue to live under Hindu law. Of these, the 
Jains and the Sikhs are conspicuous examples. In Rani Bhag- 
wan Koer v. J. C.Bose, (1903) 80 I.A. 249 31 Cal. 11, the Sikhs and 
Jains were held to be governed by Hindu law except to the extent to 
which it is varied by custom. ‘The Jains, though generally adhering 
to the ordinary Hindu law, recognise no divine authority in the 
Vedas, and do not practise the Sraddhas or ceremonies for the 
dead. Nor do they recognise the spiritual superiority of the Brahmins. 
The Jains in the Madras Province who were previously governed by 
the Aliyasantana law of inheritance have now been brought under the 
Mitakshara law by the Jaina Succession Act (III of 1929). There is 
no personal law except Hindu law applicable to Buddhists in India. 
They cannot be governed by Burmese or Chinese Buddhist law. They 
must therefore be governed by Hindu law except where there is a 
change to a Buddhist domicile and an adoption of that law. Similarly 
the Lingayats, 2 body of dissenters from Hinduism, who deny the 
supremacy of the Brahmins and the validity of caste-distinctions have 
been held to be a sect of Hindus governed by ordinary Hindu Law ex- 
cept in so far as it is varied by any custom amongst them. A Hindu 
does not by becoming a Brahmo, or an Arya Samajist or a Dayanandi, 
cease to be governed by Hindu law; both the Brahmo Samaj and the 
Ary Samaj are only sects of Hindus for the purpose of the applica- 
tion of Hindu Law. See para 52, of Mayne on Hindu Law and 
Usage, llth Edition—pages 81-83. 


Snb section (8)'Manager:—The manager of a temple is by virtue 
of his office the administrator of the properties attached to it, as regards 
which he is in the position of a trustee. As regards the service of the 
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temple and the duties appertaining to it, he is rather in the position of 
the holder of an office or dignity. See Ramanathan Chetti v. Muruga- 
ppa Chetti (1906) 33 I.A., 139. 29 Mad., 288, 289. The position of a 
dharmakarta of a public temple is not that of a shebait or pujari of a 
shrine or of the head of a math. Those functionaries have a much 
higher right with larger powers of disposal and administration and 
they have a personal interest of a beneficial character. The dharma- 
karta is literally no more than the manager of a charity and his rights 
are never in a higher legal category than that of a mere trustee. See 
Srinivasachariar v. Evalappa Mudaliar (1922) 49 I.A., 237, 250, 45 
Mad., 565, ap proving Vidyapurna Tirthaswami v. Vidyanidhi Tirth Swami 
(1904) 27 Mad. 435; Rama Reddy v- Ranga Dasen (1926) 49 Mad.» 548, 516. 
"The shebaitis one who serves and sustains the deity whose image 
is installed in the shrine. The duties and privileges of a shebait are 
primarily those of one who fills a.sacred office. See Nagendranath 
Patit v. Robindra (1995 ) 58 Cal. 182, 148; Manohar Mukerjee v. 
Bhupendranath Mukherjee (1983) 60 Cal. 452, 494, F.B. Shebait- 
ship in its true conception therefore involves two iceas, the ministrant 
of the deity and its manager; it is not a bare office, but an office 
together with certain rights attached to it. The position of a shebait, 
dharmakarta, or manager of a temple or other religious institution 
towards debutter property is not similar to that in England of a 
trustee towards the trust property: it is only that certain duties have to be 
performed by him which are analogous to those of trustees. They 
have not the legal property, which is vested in the deity or the 
institution. Each of them has only the title of a manager ofa 
religious endowment and is as such entitled, subject to usage, to the 
custody of the idol and its properties. See Rangacharya v. Guru Revti 
A.I.R. 1528 All., 689. The right of a shebait or of a priest to 
offerings made to an idol naturally depends upon the nature of the 
offerings in the absence of a custom or an express declaration by the 
founder to the contrary. Where they are of a permanent character, 
they ordinarily belong to the temple. See Kumaraswami Asari v. 
Lakshmana Gounden (1980) 58 Mad. 608 (where the pujari was 
allowed to spend the surplus income on himself); Sri Mahant v. 
Govindacharlu (1985 ) 68 M.L.J., 295 ( archaka’s remuneration by a 
share of offerings valid ); Manohar Ganesh Tambekar v. Lakshmi Ram 
4 1888 ) 12 Bom. 247, affd. in 26 I.A. 199, 24 Bom., 50; Sri 
Venkatramanaswami Temple v. Ramaswami (1937) 2 M.LJ., 898 
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( where it was held that the archakas were entitled to hundi collections). 
A shebait has no power to levy fees from devotees who want to enter a 
temple. Asharam Ganapatram v. Dakore Temple Committee. ( 1990 X 
44 Bom., 150, "Where they are perishable they may be appropriated 
by the priest or other persons entitled to it by custom. See Gangadhara 
Mudali v. Doraiswami Bhattar ( 1937 ) M.W .N., 975. 

A female can bethe manager of a religious endowment though 
she cannot perform spiritual functions. See Keshavbhat v. Bhagirathibat 
(1866) 3 Bom., H.C. ( A.C.) 75; Raja Rajeswari v. Subramania 
(1920) 40 Mad., 205; Kashinath Mahadeo v. Gangubai A.I.R. 
1931 Bom. 170. See also Moottoo Meemnatchy v. VillooMad. Dec. 
of 1858, 136; Joy Deb Sumak v.  Huroputy 16 W.R., 282, See- 
Hussain Beebec v. Hussain Sherif (1868) 4 Mad. H.C., 28; 
Punjab Customs, 88; unless the actual discharge of spiritual duties is 
required; Mujavar v. Hussain (1880 )3 Mad. 95. Special custom 
is necessary. It has been beld that a Hindu female is not 
incompetent by reason of her sex to succeed to the office of 
archaka or worshipper in a temple and to the emoluments 
attached thereto; Annayya v- Annakka  ( 1918 ) 41 Mad. 
886 F.B. Meenakshi v. Somasundaram (1921) 44 Mad. 205; 
Phuttibai v. Parasnath Chota Mandir I.L.R. 1942 (Nag. ) 595. 
A.I.R. 1942 Nag. 105. Iswar Radha Kanta Jew v. Kshehra Ghosh 
(1917 ) 58 O-W.N. 328 (An Arya Samajist could be a shebait y for 
she may appoint a qualified deputy to officiate in her stead. In case 
the female appointed as shebait is a minor, her legal guardian is. 
competent to accept a gift on behalf of the idol. Amodelal Burman v. 
Girija Shankar A.I.R. 1944 Cal. 157. 

Mutawalli of a wakf:—Under the Mahomedan law the moment. 
a wakf is created all rights of property pass out of the wakf and vest. 
in the Almighty. The mutawalli has no right in the property 
belonging to the wakf; the property is not vested in him and he is. 
not a trustee in the technical sense. He is merely a superintendent 
or manager. See Vidya Varuthi v. Balusami (1921) 48 I.A. 302, 
312, 44 ad. 881, 65 I.C. 161, (22) A. P. C. 123; Abdur Rahim v. 
Narayan Das (1923) 50 I.A. 84, 90, 50, Cal. 829, 71 I.C. 616, (23) 
A.P.C. 44;  Saadat Kamel Hanum v. Attorney General, Palestine- 
(1939) 188 I.C. 101, (89) A.P.C. 185; Daw Ein v. Daw Chan. Tha 
(19410) Rang. 186, 186 I.C. 210, (89) A.R. 865. The admissions o 
a mutawalli about the nature of the trust are not binding on his. 
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successors. See Sibte Rasul v- Sibie Nabi (1942) A.LJ. 722s. 
(43) A.A. 74. 


Appointment of mutawalli by arbitration:—The office of mutawalli. 
of a public wakf, being in the nature of a public office, the question 
as to which of two persons is entitled to be mutawalli cannot be. 
referred to arbitration.— See Muhammad Ibrahim v. Ahmad (1910) 82 
All. 508, 6 I.C. 219. But where A claims that certain property is. 
wakf property and that he is the mutawalli thereof, and B denies 
that the property is wakf property, an award mede by an arbitrator: 
that each shall be entitled to an equal share in the management and 
profits of the property until the matter is decided by the Court, is. 
perfectly valid. See Mozzam v. Raza (1924) 46 All. 856 81 I.C. 
851 (21) A.A. 818. 


Superintendent or manager‘—Although the wakf property is- 
not vested in the mutawalli he has the same rights of. management as 
an individual owner. He is not bound to allow the use of the wakf 

` property for objects which though laudable in themselves are not objects- 

of the wakf. The Muslim community cannot compel the mutawalli of 

& mosque to allow a school building to be erected on a site attached to 

the mosque. See Syed Ahmed v. Hafiz Sahed (1984) 153 I.C. 1095 

(31) A.A. 782. Again although a mutawalli is not a trustee 

in the sense in which the expression is used in English law, he has. 
duties akin to those of a trustee and if he wrongfully deprives. 
a beneficiary of the profits he is liable for interest in 
cases in which, under sec. 23 of the Trusts Act, a trustee 
would be liable. See Kishwar v. Zafar (1988) 55 All. 164, 146, 
I.C. 733 (083) A-A. 186. It has been said that in the case of a 
private wakf (i.e. a wakf for the family of the founder where- 
only the ultimate benefit is reserved to charity) the mutawalli. 
is not a mere superintendent or manager but is “practically 
speaking the owner.” See Mohammad Qamar v. Salamat Ali 
(1933) 55 All. 512, 147 I.C. 926, (83) A.A. 407.—Sed Quaere. The- 
Mahomedan law does not recognise any right of inheritance to the 
office of mutawalli. But the office may become hereditary by custom, 
in which case the custom should be followed. See Macnaghten p. 
344, case X; Sayad Abdulla v. Sayad Zain (1889) 18 Bom. 555, 561. 


Societies Registration Act, 1860:—Act No, XXI of 1860 is an. 
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enactment making provison for improving the legal condition of 
societies established for the promotion of literature, science or the fine 
arts, or of the diffusion of useful knowledge, the diffusion of political 
-education or for charitable purposes. Section 16 of the Act lays down? 
that the governing body of the society shall be the governors, council, 
-directors committee, trustees or other body to whom by the rules and 
regulations of the Society, the management of its affairs is entrusted. 
This Act applies to charitable societies along with many others. 


Sub section (9) ‘Math’:—Maths are in the main religious insti- 
‘tutions. Their primary purpose is the maintenance of a competent 
line of religious teachers for the advancement of religion and piety, 
for the promotion of religious knowledge, the imparting of spiritual 
‘Instruction to the disciples and followers of the math and the 
maintenance of the doctrines of particular schools of religion or philo- 
-sophy. Though there are idols connected with the maths, their 
worship is quite a secondary matter. The worship is primarily the 
-concern of the head of the institution; the public are generally 
admitted at the time of worship to see the saint or the guru in his 
prayers to his Ishia Devata or the presiding deity of the math but | 
"the place of worship does not thereby become a place to which | 
the public can claim admission as of right. In addition to religious 
‘instruction, other charitable purposes are also served by these - 
“institutions, some of these maths being more charitable than - 
religious. See Vidyapurna Tirtha Swami v. Vidyanidhi — Tirtha- . 
-swami (1904) 27 Mad., 485: Giyana Samabanda v. Kandaswami 
(1887) 10 Mad. 375. The nature and origin of these institutions . 
were described in Sammantha Pandara v. RAGS Chetly (1879) | 
2 Mad., 175, 179, as follows. “A perceptor of religious doctrine | 
gathers around him a number of disciples whom he initiates into | 
"the particular mysteries of the order, and instructs in its religious | 
‘tenets. Such of these disciples as intend to become religous teachers | 
Tenounce their connection with their family and all claims to the family | 
"wealth, and, as it were, affiliate themselves to the spiritual teacher 
‘whose school they have entered. Pious persons endow the schools with 
property which is vested in the preceptor for the time being, and al 
-home for the school is erected and a matam constituted. The property 
-of the matam does not descend to the disciples or elders, in common; the - 
preceptor, the head of the institution, selects among the affiliated disciple: 
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him whom he deems the most competenf, and in his own life time installs 
.the disciple so selected as his successor, not uncommonly with some cere- 
monies. After the death of the preceptor, the disciple so chosen is 
installed in the gaddi, and takes by succession the property which has 
been held by his predecessor ". See the definition of a math in the 
Madras Hindu Religious Endowments Act, section 9 (7). Though 
maths as a rule are public endowments; math may be a private 
institution. See Sathappayyar. v- Pariasami (1890) 14 Mad. 1. 


As the manager is subject to the obligation of a trustee, he should 
not however purchase any property belonging to ‘the endowment even 
though he pays an abundant price for it. See Peary Mohan Mukherji 
v. Manohar Mukherji (1991) 48 I.A: 258, 48 Cal. 1019. For all 
‘moneys expended in carrying out the obligations imposed upon him as 
trustee, all expenditure incurred by him in defending his position as the 
shebait unsuccessfully assailed, he is entitled to be reimbursed from the 
trust estate, This right of indemnity is incident to Lis position as 
trustee and the liability in respect of that indemnity is a charge on the 
estate. See Peary Mahum Mukherji ve Narendranath ( 1910 ) 37 I.A., 
27, 87 Cal., 229; Narayanan Chettiar v. Lakshmana Chetti (1916 ) 
39 Mad. 456. It is the duty of a dharmakarta or manager or 
.Shebait to maintain the customary usages of the institution and if he 
fails to do so, he is guilty of breach of trust, and still more so, if he 
deliberately attempts to effect a vital change of usage and to make it 
„binding on. the worshippers by obtaining the decree of a Court to 
establish it. See Sankaralinga Nadan v. Rajeswara Deorai (1908) 35 
I.A., 176, 31 Mad. 286 affirming (1902) 12 M.L.J. 355; 
Krishnasami v. Samaram Singarachari ( 1907 ) 80 Mad., 158 ( alteration 
ofnamam ). In Subbarayaloo v. Ranganatha ( 1938 )1 M.L.J. 530, 
it was held that the term ‘all Vaishnavas of the Thengalai sect’ in the 
‘scheme relating to Sri Parthasarathi Temple, Madras, was comprehen- 

sive enough to include untouchables of that sect so as to enable them 
to vote at the election of dharmakartas and that the absence of 
any usage to that effect was not fatal. A shebait; manager or 
dharmakarta is bound to keep true and correct accounts of all 
moneys received and disbursed. See  Thackersey Dewaraj v- 
Hurbhum Nursey (1884) 8 Bom. 432; Manohar Ganesh v. Lakshmi Ram 
(1888) 12 Bom. 247; Jugalkishore v. Lakshmandas (1899) 23 Bom., 659. 
A trustee or a shebait cannot delegate his authority, as fiduciary 
-duties cannot be the subject of delegation; but it is open to him to appoint 
a a or manager of the property (See Ram Das v. Shri Ram 
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Lakshman Janki I.L.R. (1948) All 845. (He is equally competent to 
dismiss the manager so appointed); such appointment must only be a8 
a means of carrying out hisown duties himself and not for the purpose 
of delegating those duties by means of such appointment. See Gopal 
Sridhar Mahadeb v. Shashecbhushan Sarkar (1933) 60 Cal, 111; 
Bonnerji v. Sitanath Das (1991) 49 I.A. 46, 49 Cal., 825; Parasurama 
v. Thirumal Row (1921) 44 Mad., 636. 


As regards the class of institutions known as maths, particularly 
in South India, there have been conflicting views as to whether the 
head of a math is a trustee (See Giyana Sambhanda v. Kandasami (1887, 
10 Mad., 375; Balaswamy v. Venkataswamy Naiken (1917) 40 Mad., 745) 
748. See also Kailasam Pillai v. Nataraja (1910) 33 Mad., 265 F.B.) 
or a corporation sole (see Vidyapurna v. Vidyanidhi (1901) 27 Mad., 
435). It is now settled that, he is neither the one nor the other; he is 
simply the manager of an institution with wider powers than those 
possessed by a dharmakarta, manager or trustee of a temple. (see 
Vidyavaruthi v: Balusami (1991) 48 I.A., 302, 44 Mad., 881; Kailasam 
Pillai v- Nataraja (1910) 33 Mad., 265 F.B). Indeed he acts in two 
distinct capacities: he is the spiritual head of the endowment, the she- 
-bait of the deity. He is also the manager of the properties and temp- 
oral affairs. The interconnection of the two aspect of the office was ex- 
plained by Lord Shaw in delivering the judgement of the Privy Council 
in Ram Prakash Das v. Anand Das (see (1916) 48 I.A. 73, 76, 48, Cal. 
707, 718; Satis Chandra Giri v- Dharni Dhar Singha Roy (1940) 67, 
I.A. 32 LL.R (1940) 1 Cal. 206, 279; Srijib Nyayathirtha v. Dandy 
Swami A.I.R. 1941 Cal., 618; Rambhusan Das vs. Anand Das A.I.R. 
1946 P.C. 140, 141), relating to an asthal and its mahant: "The mahant 

is the head of the institution. He sits upon the gadi, he int 
tiates candidates into the mysteries of the cult; he  superintends 
the worship of the idol and the accustomed spiritual rites; he 
manages the properties of the institution; he administers its 
affairs; and the whole assets are vested in him as the owner 
thereof in trust for the institution itself." But in Vidyavarutht 
v. Balusami Aiyer, the Privy Council held that he is not a 
trustee with regard to endowments, save as to any specific pro- 
perty proved to have been vested in him for a specificand definite 
object. (1921) 48 I.A. 302, 44 Mad., 831, 839. They added 
“Called by whatever name, heis only the manager and custodian of the 
idol or the institution. In almost every case he is given the right to a 
.part of the usufruct, the mode of enjoyment and the amount of tha 
` usufruct depending again on usage and custom. In no case was the 
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-Property conveyed to or vested in him, nor is he a "trustee" in the 
English sense of the term, although in view of the obligations and 
duties resting on him, he is answerable as a trustee, in the general 
sense, for maladministration.” Apart from a case of necessity, he is 
incompetent to create any interest, in the math property to enure 
beyond his life (1921) 48 I.A. 802, 44 Mad., 881 Supra; Deosthan Math 
v. Ramdayal I.L.R., (1944) Nag. 51, A.I.R.1948 Nag. 307, 808. Un- 
like the manager of a religious or charitable institution, the head of 
a math has ample discretion in the application of the funds of the math 
but always subject to certain obligations and duties governed by custom 
and usage. See Vibhudapriya v. Lakshmindra (1927) 54 I.A.» 228, 236, 
50 Mad., 497; Vidyavaruthi v. Balusami (1921) 48 I.A. 802, 812, 44 
Mad., 831. The disciples of a math have sufficient ‘interest’ to main- 
tain a representative suit not only for a declaration of the invalidity of 
an improper alienation of the math properties by the head of the math 
but also for a decree directing possession to be given to the head of the 
math for the time being. See Chidambaranatha v. Nallasiva (1918) 41 
Mad., 124 (Dharmapurammath). For similar right of the worshippers 
of a temple, see Subramania Aiyar v. Nagarathna V aicker (1910) 20 M. 
L.J., 151 (temple); Venkataramana Ayyangar v. Kasturi Ranga (1917) 
40 Mad., 212 F. B. Vadlamudi Sastrulu v. Venkataseshayya A.1.R. 
1998 Mad., 641; Tarit Bhusan v. Iswar Sridar I.L.R. (1941) 2 CaL, 
477. But see Sashi Kumari v. Dhirendra, Y.L.R. (1941) 1 Cal. 809. ` 


Powers of a Mahant! The Mahant has larger powers of disposal 
over the surplus income of a math of which he is the Mathadhipati and 
the only restriction is that he cannot spend anything out of it for his 
personal use unconnected with his dignity of his office. Vide A.I.R. 
1954 S.C. 282. 


Devasthanam, Math—Debutter property:—Where property is 
devoted absolutely to religious purposes, in other words, where the de- 
dication is absolute and complete, the possession and management of 
the property belongs, in the case of a devasthanam or temple, to the 
manager of the temple, called shebait; and, in the case of a math, that 
is an abode for students of religion, to the head of the math, called 
mohunt; and this carries with it the right to bring whatever suits are 
necessary for the protection of the property. Every such right of 


_suits is vested in the case of temple property in the shebait, and not 


in the idol, and in the case of math property in the mohunt. See Babaji- 
rao v. Laxman das (1904) 28 Bom. 215; Jodhi Rai v. Basdeo Prasad 


(1911) 83 All. 735, 11 I.C. 47 (F.B.); property dedicated to religious 
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‘uses is called debutter property. ‘‘Debutter” means literally *belong- 
ing toa deity?  * 

Succeeding shebaits of a temple and mohunts of a math form a 
‘continuous representation of the property of the idol or of the math. 
See Bulabhai v. Sohangdasji (1998) 52 Bom. 431, 110 I.C. 263, 
(728) A.B. 183. 


Distinction between temples and maths:—The religious founda- 

- tions known as Devasthanams or temples are the most numerous in 
India, and have the largest endowments especially in the shape of lands, 
assignment of public revenue, and jewellery. These institutions have 
‘been established for the spiritual benefit of the Hindu community in 
general, or for that of particular sects or sections thereof. Next to the 
temples, the most important religious foundations in this country are 
the ancient maths or monasteries presided over almost invariably by 
sanyasis or monks. The object of these maths (or mutts ) is generally 
the promotion of religious knowledge, and the imparting of spiritual 
instruction to the disciples and followers of the math. In the case of 
maths though there are idols connected therewith, the worship of them 
is a secondary matter. The two classes of institutions, namely, temples 
and maths, are thus supplementary to each other in the Hindu Ecclesi- 
astical system; both conducive to spiritual welfare, the one by affording 
opportunities for prayer and worship, the other by facilitating spiritual 
instruction and the acquisition of religious knowledge. In the case of 

‘temples, the ideal person is the idol itself: in the case of maths the ideal 

person is the office of the spiritual teacher, Acliarya, which, as it were, 
is incarnate in the person of each successive Swami or head of the math. 

This difference in the character of the juridical person in the case of 

temples and in the case of maths leads to this result that while the 
shebait of a temple forfeits his pcsition as.such by reason of his lunacy, 

‘the head of a math does not. See Vidyapurna v. Vidyanidhi ( 1904 ) 

27 Mad. 435; Sammantha v. Seleppa (1879) 2 Mad. 175 179, 

"Giyana v- — Kandasami (1887 ) 10 Mad. 375, 889. 

Property held by an idol —‘‘It is only in an ideal sense that 
property can be said to belong to an idol; and the possession and 
management of it mustin the nature of things be entrusted to Some 
person as shebait, or manager." Prosunno Kumari v. Golab Chand 
(1875) 14 Ben. L.R. 450, 459. 2 I. A. 145, 152; Pramatha 
Nath v- Pradyumna ( 1925 ) 59. I. A. 247, 251-252, 52 Cal. 809, 816, 
-87 I.C. 805, (725 )A.P.C..189. No shebait can claim adverse posses. 
sion against the idol in respect of the property Getic to the idol 


A.I.R. 1954 S. C. 69. 
C-0. Jangamwadi Math Collection. Digitized by eGangotri 


s.2] PRELIMINARY 69 


Property held by a math.— A math, like an idol is in Hindu 
law a juridical person capable of acquiring, holding and vindicating 
legal rights, though of necessity it can only act in relation to those 
rights through the medium of some human agency. When the 
property is vested in the math, then litigation in respect of it has 
ordinarily to be conducted by, and in the name, of the manager 
(Mohunt ).” See Baba jirao v. Laxmandas '( 1904) 28 Bom. 
215. 228. . 


Idols and maths are both juridical persons. — The Hindu law, 
like the Roman law and those (systems of law ) derived from it, 
recognizes not only corporate bodies with rights of property vested in 
the corporation, apart from its individual members, but also the 
juridical persons or subjects called foundations. See Manohar v. 
Lakhmiram ( 1888 ) 12 Bom. 247, 268, affd. in Chotalal v. Manohar 
( 1900 , 24 Bom. 50, 98, I. A. 199; Narasimha v. V enkatalingum ( 1927 ) 
50 Mad. 687, 103 I. C. 302, ( 727 ) A.M. 636. Temples and maths are 
both religious foundations. 


Suit in the name of temple. —A temple is not a juridical person; 
no Suit, therefore, relating to the temple property; can be instituted in 
the name of the temple. See Thakurdwara Pheru Mal v. Ishar Das 
(1998 ) 9 Lah. 588, 110 I. C. 884, ( 28 ) A. L. 875. 


Female Manager. —There is nothing to prevent a female from 
being the manager of a religious endowment, but she cannot perform 
any spiritual functions. See Janoki Devi v. Gopal ( 1882) 9 Cal, 766» 
10 I. A. 82; Keshavbhat v. Bhagirathibai ( 1866 ) 8 Bom. H.C. A. C. 
75. According to the practice and precedents obtaining in the Madras 
Presidency a Hindu female is not incompetent by reasonot her sex to 
succeed to the office of Acharya in a temple and to the emoluments 
attached thereto. Seo Annaya v. Ammakka ( 1918 ) 41 Mad. 886, 47 I. C. 
841, (19 ) A. M. 598 ( F. B.) 


Trustees.— Property belonging to a religious institution may by 
the usage and custom of the institution vest in trustees other than the 
spiritual head. See Arunachellam v. Venkatachalapathi ( 1919 ) 46 I.A. 
204, 48 Mad. 258, 53 I. C. 288 (719 ) A. P. C. 62. 


Position of shebait and mohunt. —( 1) Shebait. —A shebait is, 
by virtue of his office, the administrator of the property attached to 
the temple of which he is the shebait. As regards the property of the 
temple, he is in the position of a trustee. But as regards the servico of 
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position of the holder ofan office or dignity. See Ramnathan v. Muru- 
gappa ( 1906 ) 29 Mad. 283, 83 I. A. 189. 


It has been laid down by the Judicial Committee, that a shebait 
has not the legal ownership, in, but only the title of manager of, a 
religious endowment. See Shibessouree v. Mothooranath ( 1869 ) 18 M. I. 
A. 970,978. It follows from this that the rent of property dedicated to 
the services of an idol, as well as offerings made to the idol, belong to 
the idol, and not to the shebait. A shebait, being a manager only, 

` ceases to be a shebait when he ceases to manage the property and 
carry onthe worship of the idol. Bhuban Mohun v. Narendra Nath 
(1981)85 C. W. N. 478, 185 I. C. 865. 

(2) Mohunt:—As to the property of a math, the title to it in an 
ordinary case is in the mohunt as spiritual head of the institution, but 
the property may by the usage and custom of the institution vest in 
the trustees other than the spiritual head. In any case the property is 
held solely in trust for the purposes of the institution Gobinda Ramanuj 
Das v. Mohanta Ramcharun Ramanuj Das (1986) 63 Cal, 826; surplus 
income must be added to the endowment and not applied for the person- 
al enjoyment of the head of the math. See Arunachellam v. V enktacha- 
lapathi (1919) 46 I.A. 204, 48 Mad. 253, 58 1.C. 288, (19) A.P.C: 63; 
Seiluramaswamiar v. Meruswamiar (1918) 45 I.A. 1, 41 Mad. 296. 43 
I.C. 806, (17) A.P.C. 190; Balaswamy v. V enkataswamy (1917) 40 Mad. 
745, 40 I.C. 531, (18) A.M. 981. A mohunt is not a trustee in the 
English legal sense of the term. See Anantakriskna Shastri Prayagdas 
(187) 1 Cal. 48. His functions and duties are regulated by custom. 
His very wide discretion as to tlie application of the income is subject 
to the fiduciary obligation to manage the property so as to serve efe- 

ctively the objects for which the math exists.: See Mahant Kesho Das v. 

Amar Dasji (1935) 14 Pat 379, 156 I.C. 1099 (785) A.P. 111. The de 

facto mohunt of a Math though not duly installed can maintian a suit 

to recover the property for its benefit from trespassers. See Mahadeo 

Prasad Singh v. Karia Bharati (1985) 57 All. 39, 62 I.A, 47, 158 I.C. 

1100, (85) A.P.C. 44. Sr. Radhakrishna Asthapit v. Mst. Maharaj 
Kumar (1987) 12 Luck. 331, 164 I.C. 919. 

= — pharmakarta.—A dharmakarta is no more than a manager and 
his rights, apart perhaps from the question of personal support are 
never higher than those of a mere trustee; in this respect he differs 
from a shebait or the head of à math. Those functionaries have a much 
higher right with larger powers of disposal and administration. See 
Srinivasa Chariar v. Evalappa Mudaliar (1922) 49 I.A. 287, 45 Maa, 
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Benami purchase by shebait of debutter property.--As a shebait © 
occupies a fiduciary position with respect to debutter property, a purchase 
of such property by him benami and without disclosing that he is the 
real purchaser is invalid, even if he buys at a sale in execution pro- 
-ceedings and has paid the full market value. See Peary Mohan v. Mano- 
har (1921) 48 I.A. 258, 48 Cal. 1019, €2 I.C. 76, (22) A.PC. 235. 


Devolution of office of mohunt---The succession to the office of 
mohunt depends on the usage of each particular math. As observed by 
their Lordships of Privy Council, “the only law as to mohunts and 
their office, functions, and duties, is to be found in custom and practice, 
which is to be proved by testimony." The custom that prevails in 
the majority of cases is that the mohunt nominates his successor by 
appointment during his lifetime or by will.. Where there is no such 
custom, or where no nomination has been made the usage of some 
institutions is to have a successor appointed bina system of. election by 
all the mohunts of the sect in the neighbourhood. In some cases, 
the succession depends upon election by the disciples and followers of 
the math. See Ramalingam v. Vythilingam (1898) 16 Mad. 490, 
20, I.A. 150; Vidyapurna v. Vidyanidhi (1904) 97 Mad. 435; 
Trimbakpuri v. Gangabai (1887) 11 Bom. 514; Where a mohunt has 
the power to appoint his own successor, he cannot delegate or transfer 
that power to a mohunt of a neighbouring math or to any other 
person. See Mahanth Ramji v. Lachhu (1902) 7 C. W. N. 145. 


(2) Partition.— The headship of a math is not a matter of 
partition; See Sethuramaswamiar v. Meruswamiar (1918) 45 I. A. 1,9; 
41 Mad. 296, 305, 43 IC. 808, (17) A.PC. 190; nor is the property 
of the math. See Gobinda v. Ram Charan Das (1925) 59 Cal. 748, 89 
I.C. 804 (25) A. C. 1107. 


In the case of a maurasi math, the senior chela succeeds; a fortiori 
in the absence of a valid nomination by the reigning Mohunt. 
See (1925) 52 Cal. 748 89 I. C. 804, supra. 


Where the appointment of a successor is not made bona 
file in the interest of the math, but in furtherance of the 
interest of the appointor, the appointment is invalid. See Ramalingam 
v. Vythilingam (1898) 20 I.A. 150, 16 Mad. 490; Nataraja v. Kailasami 
(1991) 48 I. A. 1, 44 Mad. 283, 57 I. C. 564,(21) A. P. C. 
84. Similarly a collusive appointment is not valid. See Ram Prakash 
Das v. Anand Das (1916) 48 I-A. 78, 48 Cal. 707, 33 I.O. 589, 
(16) A.PC. 256. | 
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before the-latter can be ‘formally initiated, the appointment is 
nevertheless valid. See Krishnagiri v. Shridhar (1922) 46 Bom. 655, 
67 I.C. 129, (722) A.B. 202. 


When the usage ina math consisting of several asthals has ` 
been to have only one mohunt, a separation of the office, it would 
Seem, is improper, unless there are special circumstances justifying 
it. See Ram Charan v. Govinda (1929) 56 I. A. 104, 56 Cal. 894, 
114 L.C. 571, (29) A.PC. 65. 

Devolution of office of shebait.— The devolution of the office of 
shebait depends on the terms of the deed or wil by which it is 
created. Where there is no provision in the deed or will as to the 
Succession, the title to the property or to the management and control 
of the property as the case may be, follows the line of inheritance 
from the founder, in other words, it passes to his heirs (see Ganesh 
Chunder Dhur v- Lal Bekes Dhur (1936) 68 I. A. 448, 38 Bom. L.R. 
1950, 164 I.C. 347, (86) A.PO. (818) unless there has .been some 
usage or course of dealing which points to a different mode of devolu- 
tion (see Guanasambanda v. Velu (1900) 28 Mad. 271, 27 I. A. 69; 
Rajah Vurmah v. Ravi Vurmah (4876) 1 Mad. 2835, 4 I. A. 76); e.g. 
devolution’ on a single heir. (See Ayiswaryandaji v. Sivaji (1996) 49 
Mad 116, 92 I. C. 928, 26) A.M. 84. But this rule cannot be 
applied so as to vest the shebaitship in persons who according to the 
usages of the worship, cannot perform the rites of the office. (See 
Mohan Lalji v. Gordhan Lalji (1918) 85 All. 988, 40 I. A. 
97, 19 I.C. 337.) 


Sub section (10) ''person having interest".—— This could be 
well explained by referance to reported cases under section 92 of the 
C. P. Code. When a suit under this section is not instituted by the 
Advocate General it must be brought by at least two persons, 
and such persons must have "an interest" in the trust. S. 539 of 
the Code of 1877 contained the words “a direct interest". Those 
words seem to have been taken from the judgment of Lord Eldon 
in In re the Bedford Charity (1819) 2 Swans. 518. Those words also 
occurred in sec. 589 of the Code of 1882. That section was amended 
by sec. 44 of Act 7 of 1888, and the words “an interest" were 
substituted for the words “‘a direct interest". It must have appeared to 
the Legislature that the limitation of a ''direct" interest was not 
expedient in India, and hence the section must have been amended. 
See Vaidyanatha v. Swaminatha (1924) 51 I.A. 282, 288, 47 Mad. 
884, 891, 82 T. C. 804 (24) A.PO. 221. The effect of the amendment 
had been toGridemgdnenehiddadf Guirsiins. Wbiózererecéntióbed to institute a. 
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suit under this section. See Shailajananda v. Umeshanunda (1905) 2 Cal. 
L.J. 460, 470. Thus persons entitled to worship in a temple have such 
an interest in the trust as to enable them to institute a suit under this., 
section against the trustees of the temple. See Sajedur v. Gour Mohun. 
(1897) 24 Cal. 418; J ugalkishore v. Lakshmandas (1899) 23 Bom. 659; 
Chintaman v. Dhondo (1888) 15 Bom. 612, 622-623; Ram Churn v. 
I'rotab (1905) Cal. L.J. 448. Similarly persons residing in a 
village, whose business it was to conduct pilgrims to a shrine and 
perform the worship of the idol on their behalf were held to have. 
a sufficient interest to entitle them to sue the shevaks or ministers of 
the idol under this section. See Manohar v.  Lakhmiram (1888) 12- 
Bom. 247. Likewise worshippers at a mosque have "an interest" 
within the meaning of this section in the trusts of the mosque. See 
Jawahra v.- Akbar Husain (1885) 7 All. 178, 188-184; Vaidyanatha . 
vi Swaminath (1994) 51 I. A. 282, 288, 47 Mad. 884, 891, 82 I.C. 804; 
(24) A.PC. 221. If the persons suing have an interest in the trust it is. 
not necessary that they should have been personally affected by any 
act done by the person sued. See, Siniaram v. Srinivasa (1927) 50- 
Mad. 726, 102 I.C. 270 (’27) A.M. 462. But the interest must be an 
existing interest and not a mere contingency; the mere possibility of 
succession to the managership of trust properties in respect of which 
the suit is brought is not sufficient to give a right to sue. See 
‘Mohiuddin v. Sayiduddin (1893) 20 Cal. 810. It has been held by a 
Full Bench of Madras High Court that the "interest" contemplated 
by this section must be a present and substantial interest and not 
sentimental or remote. Thus public Hindu temples are prima facie 
taken to be dedicated for the use of all Hindus resorting to them.. 
But the bare possibility, however, remote, that a Hindu of another 
place might desire to visit & temple does not give him “an inter est? 
in the trust sufficient to entitle him to sue under this section. Hence 
where a suit was brought under this section by a Hindu residing in 
Madras and another residing in Tellicherry in respect of a temple. 
situated in Tellecharry, and it appeared that the former had gone to 
worship in the temple.on one or two occasions in the past and might go. 
there to worship in the future if business took him to Tellicherry; it was 
held that though he had a right as a Hindu to worship in the temple, he 
had not such an interest in the trust as to entitle him to sue under this. 
section. See Ramachandra v- Parameshwaran (1919) 42 Mad. 360, 50 IC.: 
698, referred to, it seems, with approval in V aidyanatha v. Swaminatha 
(1924) 51 I. A. 289, 988, 47 Mad. 884, 891, 82 I.O. 804, (24) A.PC. 
221. The Lahore High Court bas held that a right of worship. 


constitutes an interest under the section (see Narinjan v. Kripal 1924)» 
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5 Lah. 455, 85 I.C. 111, (25) A.L. 189), but that a bear possi- 
bility of resort for worship does not give the plaintiff a locus 
‘standi. See Kirpa Singh v. Ajaipal Singh (1980) 11 Lah. 142, 124 
I.C. 805, (80) A,L. 1. It has been held by the Judicial Committee 
that descendants of the founder of a public Hindu chattiram, 
although only in the female line, are ‘persons having an interest 
in the trust’, and consequently they are entitled to maintain a suit 
under this section, even though they might never themselves make 
-use of the chattiram. See Vaidyanatha v. Swaminath (1994) 51 I.A. 
282, 47 Mad. 884, 82 I.C. 804, (04) A.PC. 221 affirming (1921) 
41 Mad. L J. 20, 68 I.C. 631, (21) A.M. 563. 


Whether plaintifs have an interest or not has to be deter- 
‘amined on the facts of each case. 41 M.L.J. 20—-68 I.C. 631. The 
* nterest need not be a direct interest. 24 I.C. 712. The interest 

need not be personal. As to distinction between personal and general 
interest as worshipper. See 1927 M. 551 ——52 M.L.J. 541.  Possibi- 
lity of future worship is not sufficient. 11 L. 142-—1930 L. 1; 20 C. 810. 
A worshipper has such an interest in the temple management to see 
‘not only that he himself is in the voters’ list but also to see that the 
-list is properly revised and the election is held as per rules. 50 M. 
726-53 M.L.J. 545. Where the evidence shows that the temple is a 
public temple the right to worship in the temple gives the plaintiff a ' 
right to sue under S. 92. 1932A. 708; 1933 O. 22; 24 1.C. 712; 1933 
S. 218. As to what constitutes ‘interest’ see also 42 M. 360; 50 M. 
726-53 M.L.J. 545; 1926 M. 267—149 M.L.J. 746; 1926 M. 466; 40 M. 
16. The female descendants of the founder are interested in the endow- 
‘ment. 47 M. 884 (P.C.). Persons entitled to food in a chatram are 
-interested- 1928 M. 268—108 I.C. 199. As to right of a member of the 
Mahomedan community ina publie mosque to sue; see 31 C. W. N. 
184—1927 C. 180. As to right in udasi shrine; See 7 L. 275. Resi- 
-dents of the locality in which a religious institution such as a mosque 
is situated and for which it was originally founded and the persons. 
authorized by law to use it and the worshippers of the mosque are 
persons interested under the section. 1984 Pesh. 57. The descendants 
-of the founder of a trust haye an interest in the trust over and above 
‘that which the public generally have or might have in a public trust 
-and any one of them has a locus standi to sue the trustees and bene- 
ficiaries colluding to misappropriate trust property if according to him 
provisions of the trust have not been carried out or have been rendered 
-impossible of being carried out. The provisions of S. 92 do not cover 
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of suit as persons interested. 1929 L. 428—116 1.C. 451. The fact 
-that the plaintiffs belong to the family of the founder and are entitled 
‘to succeed to the properties thereof under certain contingencies would: 
naturally give them an "interest" so as to enable them to bring a 
suit under S. 99. 41 M.L.J. 20. Residents of the locality in which: a 
-choultry is situated and members of the community for whose benefit 
the choultry was founded have a suffcient “interest?” therein within 
S. 92 to institute a suit, 35 N.L.J. 661. A member of a church need 
not sue by virtue of an office. 39 M. 1056—20 M.L.J. 423. The sec. 
tion protects the right of the public and does not take away private 
_ rights; it should not be used to deprive individuals, whose rights have 
heen infringed, of their remedy. 25 M.L.J. 873. Where a suit was 
instituted under S. 92 by the plaintiffs one of whom had no interest and 
two others interested subsequently obtained leave and were joined it 
was held that the suit was maintainable. 48 M. 720-38 M.L.J. 504 fol- 
lowing 10 M. 185. 


Sub section (10) (b): —In the case of a math a disciple of the 
math may mean a ‘chela? who is generally nominated by the ruling 
mahant during his life time to conduct the affairs of a religious institu- 
ition or if he fails to do so, the chela is nominated after his death by 
his principle followers who are connected with the institution. His 
affiliation if it may be so described, is mainly for the purpose of containing 
the traditional obligations of the institution and holding and managing 
its property for purposes incidental thereto. See Kartar Singh v- Dayal 
Das, A.1.R. 1989 P.C. 201, 207. 


Sub sectien 10 (c).—Mosque is a house of god where worship is 
made in accordance with the religion of Islam and Imambara is a 
place or a structure used for making the periodical celebrations of the 
ceremonies and anniversaries connected with the death of Imam Husein 
and where people congregate to perform religious observances. A 
Dargah is a place where a fakir or Darvish or saint is buried and 
where religious spiritual and esoteric instructions are imparted to devotees 
and disciples. It is an institution recognized by law anda grant or 
éndowment or wakf may be validly made in its favour. 1931 Lah. 879, 
Hazi Alli Mohammad v. Anjuman Islam; 1921 Bom. 838, Advocate 
General v. Usufali. Takia literally means resting place. A takia is a 
place where a fakir or darvish (a person who abjures the world and 
becomes an humble servitor of god ) resides.before his pious lite and 
teachings attract public notice and before disciples gather round him. 
20 Cal. 810, p. 822, Mohiuddin v. Saiduddin 1988 Privy Council, 202. 


Sain Mola Shah v. Ghane Shah; 1925. Lah. 490, Husein Shah v- Ghulam 
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Md. A‘Khankah’ is a place where a fakir or darwish usually resides | 
with his disciples and to whom he imparts religious and spiritual instruc- 
tions. It is recognized by law as a religious institution. 1922 P.C. 123; 
1981 Lah. 879, Hajialli Mohamad v. Anjuman Islam. The persons 
entitled to worship or perform any religious rite or to participate in 
any of the institutions of the kind would mean a person having. 
interest within the meaning of this sub section. Similarly Sajjadan- 
ashin (spiritual superior) who is the head of a ‘Khankah’ a Moh- 
amedan institution is analogous in. many. respects to a math where 
Hindu religious instruction is given, Khatib is one who reads 
sermons, or Mujawar of a dargah or an Imam in a mosque 
whose functions it is to lead the congregation may be called a 
person having interest in a wakf within the meaning of this sub section. 


Sub section 10 (e)--- Beneficiary: is the person for whose benefit 
the confidence is accepted by the trustee. The interest of beneficiary 
of a trust is his right against the trustee as owner of trust property. 
See Himansu Kumar v. Hasam Ali Khan, A.I.R. 1938 Cal 818. In text 
books on English law a beneficiary is usually termed as cestui que 
irust- It has been held under that law that cestuis que trustent are not 
legally incapable of being trustees, but it has been pointed out in J'orster 
v. Abraham (1874) L.R. 17 Eg. 851, See also Parsingham v. Sherborn 
9:Beay 424; Barnes v. Addy. L.R. 9 Ch. 244, that such appointments 
are in general undesirable since there may be a conflict, between the 
beneficiaries’ interest and the trustee’s duty. In practice, however; it 
is frequently found convenient to appoint beneficiaries and also difficult 
to find non-beneficiaries who are willing to act and it is clear that 
there is nothing legally improper in this; whilst even the Court has 
upon occasion, been reluctantly compelled to appoint beneficiaries. See 
s Keeton, page 45. Where the trusts are onerous, and other persons 
cannot be found to undertake them, the Court will appoint a cestui que 
trust. See. Exparte Clutton. 9 Jur. 988. Re Clissold's Settlement, 
10 L.T.N.S. 642 Tempest v. Lord Comoys, 58 L.T.N.S. 221. There is 
no provision in the Act, that a cestui que trust shall not be appointed 
a trustee. He is not as such incapacitated from being trustee for him- 
self and others; but as a general rule, he is not altogether a fit person 
for the office in consequence of the probability of a conflict between 
his interest and his duty. It is his duty to act for the benefit of the 
trust, and if in the discharge of his duty, he acts otherwise, that may 
be a ground for his removal from the office of the trustee. See Ashid- 
bai v. Abdulla, (1906) 81 Bom. 271. 


Sub section (12). ‘‘public securities":—- Section 85 regulates the 
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mode in which a trustee is to make investments of money which 
-cannot be applied immediately or at any early date to the purposes of 
public trust. The debentures of the Bombay Provincial Co-operative 
Land Mortgage Bank Ltd- are declared to be public securities vide 
"notf. No. 19730/E dated 25-11-1952. 


Sub-section (13) Publio Trust: By public must be understood 
such as are constituted for the benefit either of the Public at large, or of 
some considerable portion of it on answering a particular description. 
To this class belong all trusts for charitable purposes, and indeed pub- 
lic trust and charitable trust may be considered in general as 
synonymous expressions. A public or charitable trust has for its 
-objects the members of the uncertain and fluctuating body and the 
trust itself is of a permanent and indefinite character and is not 
confined within the limits prescribed to a settlement upona private 
trust. See pages 15 and 16 Lewin on Trusts. The best definition is 
contained in Income Tax Commissioners v. Pemsel (See 1891) A.C. 531, 
at page 523 where Lord Macnaghten, basing himself on Sir Samuel 
Romilly’s argument in Morice v. Bishop of Durham (see 10 Ves. 522, at 
page 531), classified ‘charity’ in its legal meaning under four principal 
-divisions : 

trusts for the relief of poverty; 

trusts for the advancement of education; 

trusts for the advancement of religion; and 

trusts for other purposes beneficial to the Community not falling 

under any of the preceding heads. 

The authorities which determine what are charitable purposes within 
the above clasification are numerous, and as they are not always easy 
to reconcile it would be misleading to select examples at random (‘The 
reader is therefore referred to Tudor on Charities and Tyssen's Chari- 
‘table Bequests for a full consideration of the subject ): 


Apart from trusts expressly for the relief of poverty trusts are 
not the less charitable in the legal sense because they benefit the rich 
as well as the poor (see Goodman v. Mayor of Saltash, 7 App. Cas. 633; 
Re : Christchurch Enclosure Act; 88 Ch. D. 590, 530, See Re De 

Carteret, (1983) Ch. 108). Provided that a gift is public in the sense 
thatitis for the benefit of an appreciable class of the community; (see 
-Goodman v. Mayor of Saltash, supra, per Lord Cairns, at page 650; 
Re Spence (1938) Ch. 96. But a trast which is not charitable cannot 
be changed into a charitable one by limiting the area within which it 


is to operate; Re Gwyon, (1930) 1 Ch. 255, at page 261, it will 
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oonstitute a good charitable trust although it may benefit both: 
rich and poor. ' 


But all purposes beneficial to the community, are not by any 
means included in Lord Macnaghten’s last decision. Thus general 
gifts for‘philanthropic’ See Re Macduff, 1896, 2 Ch. 451 (C. A): 
‘Public’ (see Blair v. Duncan (1902) A. C. 87 (H.L. Sc.) and see Re 
Spence Supra; ‘benevolent’ (see Houston v. Burns (1918) A. C. 
.837 (H. L. Sc.), or ‘petriotic’ (see’ Att. Gen. v. National Provincial 
Bank (1924) A. C. 263; S.C. subnom. Re Tetly (1928) 1 Ch. 258; 
epld. Re Smith (1932) 1 Ch. 153 (0, A), purposes have been 
held to be not charitable (see also post, p. 474). Whether a gift is. 
beneficial to the Community is a question to be answered by 
the Court (see Re Hummeltenberg, (1923) 1 Ch. 237.) 


Although generally speaking, charitable trusts are subject to. 
the incidents of ordinary trusts, the law has always been -parti- 
cularly tender towards gifts for charity. Thus a charitable gift 
otherwise valid is never void on the ground only that it infringes 
the rule against perpetuities (see Chamberkayne v. “Brockett, L.R. 
8 Ch. 206), but the original gift where is it not immediate, is. 
required to vest within the period of the rule (See Commissioners 
of Charitable Donations v. De Clifford, 1 Dr. and War. 215; Re 
Lord Stratheden and Campbell (1893) 3 Ch. 265). 


It seems, however, that where there is an immediate gift,. 
it is not rendered invalid by the fact that the particular application 
directed cannot immediately take effect, or will not of necessity take- 
effect within any definite limit of time and may never take effect at 
all (see Wallis C., Solicitor-General for New Zealand, (1903) A. C. 
178, per Lord Macnaghten, at page 185. (See Chamberlayne v. Brockett 
L. R. 8 Ch. 206). But this qualification of the principle just stated has 
been criticised (see Tyseen,s Charltable Bequest (2nd ed.) pp. 155 et. 
Seq.) and it seems that Lord Macnaghten was dealing only with cases. 
where there was a general charitable intention (see Re Monk (1997): 
2 Ch. 197 per Lord Hanworth, at page 206. The Court will always 
wait for a time to see whether the particular object is capable of taking 
effect; Re Villers-Wilkes, 72 L. R 323. (See pages 471 and 472 Lewin 
on Trusts ). 


Endowments:-—Doubt as to certain gifts:-- Superstitious uses. 


not forbidden:—- Distinction between public and private endowment- 
:--(1) see notes below S. 9. 


Though maths as a rule are public endowments, 2 math, 
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may be a private institution (see Sathappayyar v. Periasami 
(1891) 14 Mad 1. 


The religious institutions such as temple, math and wakf are defi- 
ned in sub-sections 9, 17, and 19, but the word ‘Dharmada’ requires. 
some ilucidation. ‘Dharmada’ is usually of two kinds. It is usual for 
many businesses to set aside a portion of their profits every year and 
to credit it to the Dharmada Account, out of which: disbursements are 
made allegedly for charitable objects but actually at the sweet will of the. 
owner of the business for any object. The other kind of Dharmada is a 
collection made on purchase or sale of commodities in conformity with 
local trade usages. This amount is collected by the merchant who brings 
about the transaction of sale or purchase and is credited in his books as 
Dharmada and similarly spent. It appears that the first class of the 
Dharmada cannot be considered to be a trust because the owner or 
owners set aside a portion of their profits. There is no obligation to- 
set it apart nor is it set apart for any specified purpose; if any 
attempt was made to regularise the use of this particular kind of 
Dharmada it is fairly certain that no such accounts. would be opened 
or profits set apart. But this reasoning does not apply to the other 
class of Dharmada. Money collected on transaction of sale or 
purchase is in the hands of the person who collects it trust money; 
and that although such a trust is not required to be registered 
as public trust still, it has been brought under control of the 
Charity Commissioner (See sectiun 54 of the Act). Though it is included 
in public trusts, Ch. 4 of the Act is not made applicable to 
this class of trusts. Vide sub-section 4 of Sec 54. See note below S. 5t. 


In Seshacharlu v. Ramanujacharlu (See A.I-R. 1937 Mad- 789) 
it was held that a beneficiary should not be made a trustee unless 
there are clear words indicating that he was intended to be made a 
trustee. It was found in this case that the disciples gifted two sums 
of money to their Guru and the object of the gift was to enable him 
to carry on the charity which he was performing viz. feeding of 
Vaishanava Brahmins at the time of certain festival and the guru 
purchased properties from out of those specific amounts. It was held 
that there was nothing more than an absolute gift of the monies to the 
guru with an expression of a wish as to the mode of employing it, viz» 
to carry:on the charity he was doing that there was no intention to. 
create a trust and constitute the guru a trustee and that therefore the 
properties were not trust properties. It was also held that the words 
‘Dattam’ and ‘Samar pimpabadina’ cannote an absolute gift. 

The essential difference between a private and public trusts is that 
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‘in former the beneficiaries are defined and ascertained individuals. or 
"-ho within a definito time can be definitely ascertained but in the 
‘latter the beneficial interest must be vested in an uncertain and flu- 
ctuating body of persons either the public at large or some consider- 
able portion of it answering a perticular description. The fact that 
uncertain and fluctuating body of persons is a section of the 
‘public following a perticular religious faith or is only a sect of persons 
of a certain religious persuation, e. g. Shias or even a sub sect of Shias, 
-would not make any difference in the matter and would not make the 
wakf a trust of a private character. See Jamshedji v. Soonabai, 33 
Bom., 122, 10-Bom. L. R. 417. 


The criterion for deciding whether a particular trust is or is 
not of a private nature is whether the said trust is or is not for the 
"benefit of individuals. Where in a will the testator recited that so 
long as he remained alive he should be the owner of his property, | 
that after his death his heirs should take the property in equal | 
shares with the exception of Shavala and thakurdwara which he had | 
built and dedicated for the benefit of his soul (or more correctly, for 
the sake of spiritual merits) in the next world, that the heirs should 
defray the expenses of worship at the sheyala und thakurdwara from | 
the income of the house and shops appertaining thereto; and out of | 
the balance of the income they should do all ncessary repairs of the | 
thakurdwara and shevala and also of the house and shops, and if any | 
balance should remain thereafter, tney were to devote it to charitable 
purposes and not to their own private expenses, it was held that the 
trust was of a public nature and not for the benefit of the individual 
members of the family. See Jamshedji v. Soonabai 33 Bom. 122, 10 | 
Bom. L. R. 417. 


It has been held in Prakash Chandra v. Subodh Chandra (A.LR. 
1941 Mad. 188; (1940) 2 Mad L.J. S08) that it is the extensiveness 
-of object which affords some indication of the public nature of a trust. 
The test to determine is if the charity is for a large and extensive 
section of the community. Appeals for funds and enthusiasm for the 
utsoba performed are hardly of nature commensurate with private or 
charitable institution. Inference of dedication of an institution to the | 
public can be drawn ifit is found that the founder held out and 
Tepresented to the public that if was open to public for | 
worship. In this case, an ashram, was built for a saint who came 
toa village about 72 years ago by some zamindars on a piece of 
land belonging to them, and the saint lived there giving himself up 
to meditation and devotion and spent his time in giving religious 
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&dvice and discourses to the people who flocked there. Whatever 
he used to get from public he gave away in charity all except so 
much as was required for his barest wants. Improvement of the land 
and the huts (ashram) were made by the Zamindars at their own 
cost. On the death, however; of the saint the Zamindars along with 
public in general inaugurated the worship of the Asan and Sandals 
of the deceased saint and continued the religious and charitable 
works with the help of the disciple of tho saint; who succeeded him 
as the head of the institution. The worship of the Asan and Sandals 
was open to all and sundry without objection and without any fee 
being charged. The public in general was thus allowed a free and 
unrestricted right of worship at the place. Offerings made at the 
place were extended for the benefit of the poor of all castes and 
creeds not excluding Mahomedans even. Improvements were 
brought about by building a pucca mandir over the Samadhi of the 
saint, by digging wells and building reservoirs out of the contribu- 
tions from the public collected for the purpose under the signatures 
of the devotees of the saint. Annual utsabs on the date of anniver- 
sary of the saint were performed from out of funds collected irom 
the public on appeal to them and later on even accounts were pub- 
lished of the utsabs. The zamindars who owned the land on which 
huts were built for the saint at their cost, did not ever abandon 
their right to the ownership of the land and-its appurtenances, since 
the inception of the ashram, but since the death of the saint, they 
never objected to the public in general from effecting improvements 
and making it more serviceable to the public, from out of subscrip- 
tions raised from public. The zamindars also sat as members of the 
committees formed for the management of the utsabs, consisting of 
themselves and members of puplic. It was held that on the death of the 
saint by inaugurating the worship of his Asan and Sandals, and by 
resolving to continue his religious and charitable works, the zamindars 
founded an institution which partook of the character of debutter and 
it was to all intents and purposes a religious and charitable institution. 
The intention of zamindars from their conduct was clearly to create 
a trust for the use and benefit of the public and that it was all along 
treated and administered as a religious and charitable trust for puplic 
purposes. The use which the public made of the shrine as a place 
for devotion or worship, the receipt of offerings from public and the 
fact that a section of puplic have been taking benefit of the utsabs for 
a long time were enough to prove the dedication of Ashram to the 
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publie. It was further held thatif some particular stranger chooses 
to make a gift to a private endowment or institution for his spiritual 
benefit or satisfaction, receipt of such gift does not alter the character 
of the endowment or the institution itself and mak@ it a public ono if 
at itsinception or inreality it was not so. But the number and 
nature of gifts received are matters of importance. 


In Prasaddas Pal v. Jagannath Pal, A.I.R. 1983 Cal..519: 60 Cal. 
588: 144 I.C. 894; 87 C. W.N. 181, the provision was that the whole 
of the income of the debutter property shall bo wholly spent for the 
purposes of the debsheba and if the income of the debutter property 
increases; to the feeding of the poor and the students. It was held that 
the provision about feeding of the poor is part and parcel of debsheba 
and cannot be regarded as independent charity in which any class of 
the public was to have a direct and independent interest since the 
feeding of the poor is really incidental to the puja. 


Long user by the public is one of the elements to be considered 
in determining whether a temple has been dedicated to the public or not. 
Jugalkishore v. Laksman Das, 23 Bom. 659. See also Ananda Chandra 
Chakravarti v. Broja Lal Singha» A. I. R.’ 1923 Cal. 142: Cal. 
299: 74 I.C. 798. Where a Hindu temple with dharmsala attached 
thereto had been used by a certain number of the public, and the 
surplus funds not required for the service of the temple had been 
applied for the purpose of feeding travellers, the maintaining & sadavart 
which was also attached to the temple, it was held that the intention 
of the founder of the trust (who had dedicated his property for the 
maintenance of the temple and the charities connected therewith) was 
to deyote his property to public; religious and charitable purposes. See 
A.I.R. 1942: Mad. 438: (1942) 1 M.L.J. 853: 205 I.C. 407. 


Sub-Section(14): ‘region’ or ‘sub region':-- 

See Rule 4 of the Bombay Public Trusts Rule, 1951 under which 
regions for the purposes of the Act and their limits have been fixed. 

Sub section (17) ‘temple’:—The religious: foundations known as 
Deyasthanams or temple are the most numerous in India; and have the 
largest endowments especially in the shape of lands, assignment of 
public reyenue and jewellery. 

See notes below sub section (9) above. 

The mere fact that Hindu worshippers have been freely admitteq 
to a temple does not prove that the temple is public. See Gourhari v, 


Sarada (1945) 23 Pat. 917, 922. See also Charusila, Dassi, In the matte, | 
of (1946) 50 O.W.N. 521, A.I.R. 1947 Cal. 148; Doongarsee Shyamji y, | 
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Tribhuvan, A.I.R. 1947 All. 375. But where there is building with 
idols installed in it, which is freely accessible to all Hindus, there 
is a pujari to do daily worship, and sadhus are fed, it is a case of a 
public temple: Mohan Kishan v. Seth Ramprasad (1949) 4 D.L.R. 
(Luck), 25. Tho family idols are not however chattels or the property 
of the family. They are legal entities having, within limits, indepe- 
ndent rights. (1925) 52 I.A., 245, 52 Cal., 809 supra; Muthiah Chetti 
v. Periannan Chetti (1916) 4 M.LW.., 298. See also Sivarudrappa 
v. Puilaswamiah (1944) 49 Mys. H.C.R. 839. The Privy Council 
in Kunwar Doorga Nath v. Ram Chunder (1817) 4 I.A. 52, 2 Cal. 
341 observed: ‘Where the temple is a public temple, the dedication 
may be such that the family itself could not put an end to it but in 
the case of family idol, the consensus of the whole family might give 
the estate another direction." See also Appu Pottar v. Kurumba Rha- 
guwati (1893) 21 M.L.J. 588, and Gohinda Kumar v. Debendra Kumar 
(1907) 12 C.W.N. 98. The right of a particular class of worshippers 
to partipate in the worship of the deity in a temple docs not necessarily 
carry with it the right to insist on using a ritual other than the 
ritual in the use in that temple. To allow the use of competitive rituals 
simultaneously at the service in a temple would not be conducive to 
the orderly and reverent conduct of the temple service. See Pedda 
Jiyyangarlu v. Venkatacharlu (1917) 73 I.A. 156, L.L.R. (1947) Mad. 
436. (The Tirupati case ). 


Sub section (18) ‘trustee’.:—The manager of a templeis by virtue 
of his office the administrator of the properties attached to it, as regar- 
ds which he is in the position of a trustee. As regards the service of 
the temple and the duties appertaining to it, he is rather in the position 
of the holder of an office or dignity. See Ramanathan Chetty v. Muru- 
gappa Chetty (1906) 86 I. A. 139,29 Mad., 283, 289. The position of 
a dharmakarta of a public temple is not that of a shebait or pujari 
of a shrine or of the head of a math. Those functionaries have a much 
higher right with larger powers of disposal and administration and 
they have personal interest of a beneficial charactor. The dharma- 
karta is literally no more than the manager of a charity and 
his rights are never in a higher category than that of mere 
trustee. See Srinivasachariar v. Evalappa Mudaliar (1922) 49 
I.A. 257, 250, 45 Mad., 565, approving Vidyapurna Tirthaswami vV. 
Vidyanidhi Tirth Swami (i904) 27 Mad., 485; Rama Reddy v. Ranga 
Dasen (1926) 49 Mad., 543, 546. The shebait is one who serves and 
sustains the deity whose image is installed in the shrine. The duties 
and privileges of a shebait are primarily those of one who fills a sacred 
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office. See Nugendranath Palit v. Robindra (1995) 58 Cal., 182, 143; 
Mauohar Mukerjee, v. Bhupendranath Mukherjee (1983) 69 CaL, 152, 
454 F. B. Shebaitship in its true conception therefore involves two 
ideas, the ministrant of the deity and its manager; it is not a bare 
office, but an office together with certain rights attached to it. The 
position of a shebait. dharmakarta, or manager of a temple or other 
religious institution towards debutter property is not similar to that in 
England of a trustee towards the trust property: it is only that certain 
duties have to be performed by him which are analogous to those of 
trustees. They have not the legal property, which is vested in the 
deity or the institution. Each of them has only the title of a manager , 
of a religious endowment and is as such entitled, subject to usage, to 
the custody of the idol and its properties. See (1983) 60 Cal, 452 
F.B.» Shibessource Debiav- Mottoorro Nath (1800) 13 M.I.A ., 270; Jagadi- 
ndra nath v. Hemanta Kumari (1904) 81 I.A., 208, 32 Cal., 129; 
Ratnendralal Mitter v. Üorpn. of Calcutta (1914 ) 41 Cal., 104 ( shebait, | 
only a manager); Nagendranath Palit v. Rabindra Nath (1996) 53 | 
Cal., 189.  Hangacharya v. Guru Revti A.I.R. 1928 All., 689. i 


As regards the class of institutions known as maths, particularly I 
in South India, there have been conflietiong views as to whether the | 
head of a math is a trustee. (See Giyana Sambandha v. Kandasami 
( 1887 ) 10 Mad., 375; Dalaswamy v. Venkataswamy Naicken ( 1917 ) 40 ! 
Mad.. 715, 748. See also Kailasam Pillai v. Nataraja (1910) 33 Mad., | 
265 F- B.) or a corporation sole. See Vidyapurna v. Vidyanidhi 
(1901) 27 Mad., 485. It is now settled that he is neither the one nor 
the other; he is simply the manager of an institution with wider powers 
than those possessed by a dharmakerta, manager or trustee of a temple. | 
See Vidyavaruthi v. Balusami (1991) 48 I.A., 302, 44 Mad. 83l; ; 
Kailasam Pillai v. Nataraja ( 1910 ) 33 Mad; 265 F.B. Indeed he 
acts in two distinct capacities: he is the spiritual head of the endowment, 
the shebait of the deity. He is also the manager of the properties and 
temporal affairs. The interconnection of the two aspects of the office 
was explained by Lord Shaw in delivering the judgment of the Privy 
Council in Ram Parkash Das v. Anand Das (1916) 43 I.A. 73) T6, 
48 Cal. 707, 718; Satis Chandra Giri v.  Dharni Dhar Singha 
Roy (1940) 67 I. A. 82, I. L. R. (1910) 1 Cal. 206, 279; Srijü 
Nyayathirtha v. Dandy Swami A.I. R. 1941 Cal, 618 Rambhusa, 
Das v. Anand Das, A. I. R. 1946 P. C. 140, 141, relating tc 
an asthal and its mahant:— “ The mohant is the head of th 
institution. He sits upon the gadi, he initiates candidates into thy 
myteries of the cult; he superintends the worship of the idol and th, 
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accustomed spiritual rites; he manages the properties of the institution; 
he administers its aflairs; and the whole assets are vested in him as the 
owner thereof in trust for the institution itself". But in Vidya- 
varuthi v. Balusami Aiyar, the Privy Council held that he is not a 
trustee with regard to its endowments save as to any specific pro- 
perty proved to have been vested in him for a specific and definite 
object. (1921)48 I. A. 302, 44 Mad., 831, 889. They added: 
“Called by whatever name, he is only the manager and custodian cf 
the idol or the institution. Tn almost every case he is given the right 
to a part of the usufruct, the mode of enjoyment and the amount of the 
usufruct depending again on usage and custom. In no case was the 
property conveyed to or vested in him, nor is he a ‘trustee’ in the 
English sense of the term, although in view of the obligations and duties 
resting on him, he is answerable as a trustee, in the general sense, for 
maladministration.” 


The ‘trustee’ is he who, while holding legal ownership or posse- 
ssion of or, dominion over, the subject of the trust, is bound to allow 
the beneficial enjoyment or usefruct of the property to be reaped by 
another, who is called the “‘cestui que trust" or ‘beneficiary’. A 
trustee, properly so called, must have property vested in him, or aright 
to call for a transfer of, or to possess such properrty, and there must be 
a person or persons for whom he holds, or ought to hold, such property. 
See Re Barney, (1892) 2 Ch. 265. The mere fact that person has been 
appointed to the office of a trustee does not render it obligatory on him 
to accept the same. It is open to him to accept the office or nct at 
his option. See Robinson v. Pett. 2 Wh. and T.L.C. 555, at p. 606, 
per Lord Talbot. A trustee is not bound to accept the trust, even 
though he has promised to accept it. See Doyle v. Blake, 2 Sch. 
and Lef. 239; See also Re stevens ( 1897 ) I Ch. 422; on appeal (1808) 

lCh.162(C. A.) Under this Act a trustee is one in whom the 
trust property is vested. Decision of C. C. in appeal No. 112 of 1956 
decided 5-10-1957. 


. A person who is appointed a trustee assumes the office upon his 
acceptance thereof. See Townson v. Tickell (1819) 8B. & Ald. 31. 
The acceptance may be either express or implied. See Montford 
( Lord ) v. Cadogan ( Lord ) (1816) 19 Ves. 635, at p. 638, per Lord 
Eldon, L. C. Upon acceptance the trust property, so far as transferred 
to him, vests in him indefeasibly, and he cannot afterwards disclaim 
the trust. See Doe. d, Chidgey v. Harris (1847) 16 M. & W. 517, 
at pp- 520, 524. _ Å person must give his assent before any interest 
in property can indefeasibly pass to ‘him. See Townson v. Vickelly 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


86 THE BOMBAY PUBLIC TRUSTS ACT, 1950 [ s. 2(18) 


supra, per Best, J.at p. 39. But a transfer or other disposition of pro- 
perty to a person without his knowledge vests the property in him at 
once, subject to his right to disclaim the property when informed of it. 
See Doe d. Chidgey v. Harris Supra, per Parke, J, at p. 520. 


Acceptance of office by a trustee may be express or implied- 
Such acceptance is express when a trustee accept his office orally or 
by writing, as for instance, when he executes the instrument of trust in 
which he is named a trustee. See Montford (Lord) v. Cadogan (Lord) 
(1816) 19 Ves 085, at p. 638. Where a person did nothing to accept 
the trust of a settlement except signing many years afterwards, a memo- 
randum indorsed upon it which related only to part of the settled 
property, he was only held liable as a trustee in respect of that part 
of the property. See Malzy v. Edge (1856) 2 Jur (N.S.) 80. 


An express declaration of acceptance, in the deed of appointment 
or otherwise, will also fix the trustee with the obligation of acting in 
the trust. See Doe v. Harris. 16 M. & W. 517. 


A parol expression of acceptance does not, however; bind him unless 
it is unequivocal. See Doe v. Harris; supra. 


Where a person who is appointed a trustee does nothing to show 
that he renounces the trust, he will be taken to have accepted the 
trust. See Townson v. Tickell, 8 B.& A. 31. 


A person impliedly accepts the office of trustees if he personally 
interferes with the trust property (Montford (Lord) v.: Cadogan (Lord) 
(1816) 19 Ves. 635, at p. 688) or otherwise acts in the trust Doyle 
y. Blake (1804) 2 Sch. & Lef. 231 where active interference into 
the trust was construed into acceptance. Buta release of the trust 
property to the other trustees implies a disclaimer and not an accept- 
ance of the trust (Nicolson v. Wordsworth (1818) 2 Swan 36S, 371, per 
Lord Eldon, L.C.) or allows proceedings in reference to the trust 
property to be instituted (Montford (Lord) v. Cadogan (Lord), supra) 
or dealings with the trust propery to be carried on in his name or 
exercises acts of ownership, such as advertising a sale. (See Bence v. 
Gilpin L.R. 8 Ex. 79: See also 6 Indian Appeals 161 where a member 
of a Hindu joint family, being quabuliyatdar of & taluq in Oudh on 
behalf of the family, obtained in his own name a sanad of the taluq, 
and was deemed from his acts and declarations, to have consented to 
hold it in trust for the family). A person who is named an executor 
and trustee in a will is deemed, if he proves the will, (Mucklow v. 
Fuller, Jac. 198; Booth v. Booth, l Bea, 125) to accept the trusts of 
the will. See Jamer v. Frearson (1812) 1 Y. and C. Ch. Cas. 370. . 
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Acceptance may also be evidenced by acts which can be 
zelerred to the character of the trustee only, e. g- payment of debts 
or money by an executor, who is also a trustee, (White v. Barton, 18 
Bra. 1y2) or in the case of a trust created by deed, the execution of 
the deed by the trustee. See Montford (Lord) v. Cadogan (Lord), 19 
Ves. 637; Jones v. Higgins 2 Eq. 588. 


Where a trustee, with notice of the trust, has indulged in a 
passive acquiescence for some years, he will be presumed to have 
accepted it; in the absence of any satisfactory explanation. See 
Wise v. Wise 2 J. and Lat. 408; Re Uniacke, I. J: and Lat. 1: Re 
Needham I.J. and Lat, 84. 


The mere taking custody of the trust deed until another trustee can 
be appointed cannot be treated:as acceptance of the trust (Evans v. 
John, 4 Bea. 36) even as mere lapse of time will not be construed as 
non-acceptance. See Re Uniacke, 1 J. & L. 1. 


. Acceptance of a trust is not implied from the trustee named in 
a deed merely taking charge of the deed temporarily for safe keeping, 
(Evans v. John (1841) 4 Beav. 35, 86) or from acts in connection with 
the trust subsequent to his actual disclaimer or refusal thereof. See 
Re Birchall, Birchall v. Ashton, (1889) 40 Ch. D. 486, 487 (C.A.). 

A person who, under the erroneous impression, that heis a 
trustee, is acting as such, is treated, as if he were regularly appointed. 
See Pearce v. Pearce 22 Beav. 248. If express trusts are created, 
and some outside trespasser, who has no business to interfere, does 
interefere, then, he becomes a trustee de son tort and; as such the 
Court will make him account, as though he were the rightful trustee; 
and lapse of time will not act as a bar, to the action against such a 
trustee, by virtue of S. 10, Limitiaton Act. See 7 Bom. L. R. 45. 


Where a trustee or a person, who puts himself in the same posi- 
tion of accountability as a trustee, such.as an executor de son tort by 
vittue of his intermeddling with the estate, is proved to have amal- 
gamated monies of the testator with his own and especially if he can 
reasonably be suspected of having destroyed the evidence which would 
otherwise be available to separate the two estates, then he is called 
upon to account for all, the sums that he alleges to be his own and 
_ to prove his ownership in them, (Luplon v. Shite 15 Ves. 432) for 
where there has been such an amalgamation the burden will be 
passed from the person in the position of a cestui que trust. See 
Tulasamma v. Venkatasubayya, 48 Mad. 597: A.I.R. 1925 Mad 1125. 


A de facto trustee or a trustee de son tort is subject to the same- 
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liabilities asa de jure trustee and a suit under S. 92 C.P.C. was 
maintainable against the former. 27 I.C. 389. See also 33 C. 789, 22 
B. 759; 15 C. 829; 26 M. 450; 1931 AL. W.N. 898. 


Sub section ( 19 ) ‘wakf? 


Wakf as defined in the Wakf Act.—“‘Wakf means the permanent 


dedication by, a person professing the Mussalman faith of any property 
for any purpose recognized by the Mussalman law as religious, pious 
or charitable.” 


Wakf as defined by Mahomedan jurists.—The term wakf literally 


means detention. The legal meaning of wakf, according to Abu Hanifa» . 


is the detention of a specific thing in the ownership of the wakf or 
appropriator, and the devoting or appropriating of its profits or usufruct 
‘n charty on the poor or other good objects.” According to the two 


disciples, Abu Yusuf and Muhammad, wakf signifies the extinction of the ` 


appropriator’s ownership in the thing dedicated and the detention of the 
thing is the implied ownership of God, in such a manner that its profits 
may reyert to or be applied “for the benefit of mankind.” Baillie, 
557-558, See Hedaya, 231, 234. A wakf extinguishes the right of the 


wakif or dedicator and transfers ownership to God. The mutawalli is. 


the manager of the wakf, but the property does not vest in him, as it 
would in a trustee in English law. (See Muhammad Rustom Ali v. 


Mustaq Husain (1990 ) 47 I.A. 224, 42 All. 609, 57 I.C. 329). The 


expression ‘vested in trust" in section 10 of the Limitation Act does 
not apply to the mutawalli of a wakf ( Mt. Allah Rakhi v. Shak 
Mohammad Abdur Rahim (1984 ) 61 I, A. 50 56 All. 111, 147 I.C. 887, 
(34) A.PC. 77); and it was for this reason that the section was amended 
by S. 2 of the Limitation Act. 1929. It is also for this reason that the 
Indian Trusts Act, 1882, exempts from its scope the rules of law 
applicable to wakfs. See Per Ameer Ali J, in Vaidya Varuti v. 
Balusami (1921) 48 I.A. 302, 44 Mad. 834, 65 I.C. 161, (22) A. PC. 
193. A wakf, however, is a trust for the purposes of S. 92 of the Code 
of Civil procedure. See Mahomed Kuzim v. Syed Abi (1932) 11 Pat. 238, 
186 I.C. 417, (82) A.PC. 33. 


. The dedication must be permanent.—The dedication must be 
parmanent. A wakf, therefore, for a limited period; e.g., twenty years, 
is not valid. Further, the purpose for which a wakf is created must be 
ofa permanent character. See also A.I.R. 1954 Orissa 198 A.I.R. 
1954 S.C. 69. 


Subject of wakf.— The subject of wakf under the Wakt Act may 


be “any property.” A valid wakf may, therefore; be made not only of 
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immovable property, but also of movables, such shares in joint stock com- 
panies, Government promissory notes and even money. See Abdulsakur 
v- Abubakkar (1980) 51 Bom, 358, 369 370, 127 I.C. 401,30) A-B-191. 
Cf. Syed Ali Zamin v. Syed Akbar Ali Khan (1987) 6t I.A. 158 (a Shia 
case). Sattar Ismail v. Hamid Sait (1914) 9 M.L.J. 92; (7-4-4) A.M. 501. 


Subject of wak? must belong to wakif-—The property dedicated 
by way of wakf must belong to the wakif (dedicator) at the time of de- 
dication. See Masihuddin v. Ballabh Das (1912) 85 All. 68, 17 I.C 
471; Ehsan Bey v. Rahmat Ali (1981) 10 Luck. 547, 152 I. C. 798. 
(35) A.O. 47; Mahomed Ali v. Dinesh Chandra Roy (1940) 2 Cal. 
189, 44 C. W. N. 718, (40) A. C. 417. A person who isin fact the 
owner of the property but is under the belief that heis only a muta walli, 
thereof is competent to make a valid wakf of that property. What is 
to be seen in such case is whether or not the person had a power 
of disposition over the property. See Haider Husain v. Sudama 
Prasad (1940) 15 Luck. 80 (1939) O-W.N. 858, (40) A.O. 18. 


Wak? of mushaa-—A mushaa or an undivided share in property 
may, according to the more approved view, form the subject of wakf 
whether the property be capable of division or not. 


Exception. The wakf of mushaa for a mosque or burial ground 
is not valid, whether the property is capable of division or not. See 
Mohammad Badrul v. Shah Hasan (1935) All. L. J. 400, 159 I. C. 87 
(85) A. A. 978; Mahomed Ayub Ali v. Amir Khan (1929) 43 C. W.N. 
118, 181 I. C. 76, (89) A.C. 268. 

Objects of wakf.—The purpose for which a wakf may be created 
must be one recognized’ by the Mahomedan law as "religious pious or _ 
charitable.” [Waki Act, S. 2 (1) ] 


A. The following are valid objects of a wakf:— 
(1) mosques and provision for imams to conduct worship therein; 
(Ballie, 574) * 
(2) colleges and provision for professors to teach in colleges; 
(Baillie, 574 ). 
(8) aqueducts, bridges and caravanserais; (Hedaya, 240); 
(4) distribution of alms to poor persons, and assistance to the 


poor to enable them to perform the pilgrimage to Mecca; 
(Redaya, 240) 


(5) celebrating “the birth of Ali Murtaza; (Biba Jan v. Kalb 

Husain (1909) 31 All. 136, 1 I. C. 763; Sayid Ismail v. Hami- 

di Begum (1921) 6. Pat. L.J. 218, 235-936, 62. I.C. 455 
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(91) A.P. 195 Haji Abdul v. Haji Hamid (1903) 5 Bom. L. R. 
1010 (Cutchi Memon will). 

(6) keeping tazias in the month of Muharram, and provision for 
camels and duldul for religious processions during Mu- 
harrama; (Syed Ali v. Syed Muhammad Ali (1928) 7 Pat. 
429, 116 I. C. 525, (98) A.P. 441); 

(7) repairs of imambaras; (See cases cited in (5) above); 

(72) the maintenance of a khankah; ( Mahomed Kazim v. Syed Abi 
(1932) 11 Pat. 288, 186 I.C. 417, (82) A.P. 83); 

'(8) performance of ceremonies known as kadam sharif; (Phul Chand 
v. Akbar Yar Khan ( 1896 ) 19 All. 211); 

(9) burning lamps in a mosque: ( Mazhar Husain v. Abdul (1911) 
33 All. 400, 9 I.C. 758; Govinda Chandra v. Abdul Majid (1944) 
1 Cal. 329, 216, T.C. 148 (44 ) A.C. 163 ); 

(10) reading the koran in public places, and also at private houses; 
Sattar Ismail v. Hamid Sait (1944) 2 M.C.J. 92, (44) 
A.M. 504); 

(11) the construction of a “robat” or free boarding house for pilgrims 
at Mecca; (Mahomed Yusuf v. Muhammad Sadiq (1988) 14 Lah. 
431, 144 I.C. 271, (^83) A L. 501); 


(12) maintenance of poor relations and dependents; (Mukaram v. 

Anjuman-un-N issa (1923) 45 All 152, 69 I. C. 836, (24) A. A. 
223; Abdul Karim v. Rahimbai (1946)48 Bom. L.R. 67, (48) 
A.B. 342); 


(18) payment of money to Fakirs, i.e. the poor; (Abdul Karim y. 
Rahimbai (1946) 48 Bom. L.R. 67, (46) A.B. 842) ; 


(14) grant to an Idgah; (Kulsambi v. Mohammad Abdul Satar (^48) 
A.N. 183); 


Wakf how Completed.—(1) A wakf inter vivos is completed acco- 
"rding to Abu Yusuf, by & mere declaration of endowment by the 
owner. This view has been adopted by the High Courts of Calcutta, 
(Doe dem Jaun Beebee v. Abdollah Barber (1888) Fulton 915; Jinjira v. 
Mohammad (1922) 49 Cal. 477, 485-188, 67 I.C. 77, (722) A.O. 429. 
Govinda Chandra v. Abdul Majid (1944) 1 Cal. 829, 216 L.C. 148, (44) 
A.C. 168), Rangoon (Ma E Khin v. Maung Sein (1924) 2 Rang. 495, 
-88 I.C. 167, (25) A. R. 71), Patna Muhammad Ibrahim v. Bibi Mariam 
(1929) 8 Pat. 484 117 I:C. 038, (29) A.P. 410) Lahore (Muhammad 
-Said v. Mt. Sakina Begam (1935) 16 Lah. 482, 159 I.C. 250, (35) 


A. 625; Gags, daai tdn chem hiegydtin (1997 18 Lah. 276, 
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(87) A.L. 559), Madras (Pathu Khutti Umma v. Nedungadi Bank Ltd. 
(1938) Mad. 148, 173 I.C. 699, (37) A.M. 781) and Bombay (Abdul 
Razak v. Jimbabai (1911) 14 Bom. L.R. 295, 800-801, 14 I.C. 988; 
Hussainbhai v. Advocate-General of Bombay (1920) 22 Bom. LR. 846, 
57 I. C. 991), and by the Oudh Chief Court ( Rahiman v. Bagridan 
(1936) 11 Luck. 735, 160 I.C. 495, (36) A. O. 218). According to 
Muhammad, the wakf is not complete unless, besides a declaration 
of wakf, 2 mutawalli (superintendent) is appointed by the owner 
and possession of the endowed property is delivered to him ( Hedaya, 
233; Baillie, 550). At one time the High Court of Allahabad 
(Muhammad Aziz-Ud-din v. The Legal Remembrancer (1803) 15 All. 321; 
Muhammad Yunus v. Muhammad.Ishag (1921) 48 All. 487, 62 I. C. 896 
(21) A.A. 108, Muhammad Shafi v. Muhammad. Abdul (1927) 49 All.391, 
99 I.C. 1052, (27) A. A. 255) adopted this view but a Full Bench 
decision of that Court has since decided that a mere declaration of 
endowment by the owner is sufficient to complete the Wakf. See 
Molammad Yasin v. Rahmat Ilahi (1947) All. L.J. 85; (47) A.A. 201 
F.B. The Nagpur High Count (Zainab Biv. Jamalkhan (1949) Nag. 426) 
has also adopted this view. (2) The founder of a wakf may constitute 
himself the first mutawalli (superintendent ). The founder and the 
mutawalli being the same person, no transfer of physical possession is 
necessary, whichever of the two views is upheld. Nor is it 
necessary that the property should be transferred from his name as 
owner into his name as mutawalli. See Beli Ram v. Mohammad Afzal 
(1919) Lah.» 50 Bom. L.R. 674, (48) A.PO. 168; Abdul Rajak v. 
Jimbabai (1911) 14 Bom. L.R. 295, 300, 14 I.C. 988; Muhammad Rustom 
Ali v. Mustaq Husain (1920) 47 I.A. 224, 227, 42 All. 609.612, 57 I.C. 
999; Hussainbhai v. Advocate-General of Bombay (1920) 22 Bom. L.R. 846; 
57 I.C. 991; Jinjira v. Mohammad (1922) 49 Cal. 477, 488, 67 I.C. 77, 
(722) A.C. 429; Abdul Jalil v. Obed-ulla (1921) 48 All. 416, 62 I.C. 725, 
(921) A.A. 165; Muhammad Zain v. Nur-ul-Hasan (1993) 45 All. 682 74 
I.C. 142, (24) A.A. 118; Tafazzal v. Majid Ullah (1924) 5 Lah. 595 
79 I.C. 120, 24) A.L. 482, Alimunissa Bibi v. Mohammad Abdul Rahman 
(1988) A.L J. 727, 177 I.C. 205, (88) A.A. 485, Mohammad Afzal v. 
Din Mohammad (1946) All. 867, (’47) A-L. 117. Such a transfer is not 
necessary even in Allahabad where the view of Muhammad prevails. 
See (1928) 45 All.'682, 74 I.C. 142, (294) A. A: 118, supra; Ghaznafar 
v. Ahmadi Bibi (1930) 52 All. 368, 123 I.C. 369, (80) A.A. 169; 


Mahomed Abdul Aziz Khan v. Mahbub Singh (1936) All. L.J. 488, 160 I.C. 
48 (86) A.A. 202. 


Intention.— Where there is neither a declaration of wakt nor 
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delivery of possession, a mere intention to set apart property for chari- 
table purposes is not sufficient to create a wakf, even if the income of 
the property is applied to the intended perpose. See Banubi v. Narsingrao 
(1907) 31 Bom., 250; Zafar Hussain v. Mahomed Ghiasuddin (1987) 18 
Lah. 276, (37) A.L. 552; Rahima Bibi v. S. Mustafa (1938) 178 I. C. 88, 
(88) A.R. 264. If the document purporting to create a wakf is invalid, 
subsequent conduct proving the intention to treat the property as wakf 
cannot render the endowment valid. See Mahomed Safi v. Khadim Ali 
(44) A.O. 291. / 


If a wakf is created by a document which establishes by its terms 
a religious or charitable trust, and it is completed by deli- 
very of. possession it is not open to the settlor or those claiming 
under him to say that it was not intended to be acted upon. For 
if a wakf has been created it is immaterial that it has not been 
acted upon as that is only a matter of breach of trust. See Beli 
Ram v. Mohammad Afzal (48) A.PC. 168; Syed Zainuddin Hus- 
sain v. Moulvi Mohammad Abdur Rahim (1988) 58 Cal. L.J. 259, 
140 I.C. 739 (33) A.C. 102; Muhammad Said v. Mt. Sakina Begum 
(1985) 16 Lah, 482. 159 I.C. 250, 85) A.L. 626; Kulosam Dibee v. 
Golam Hossein (1905) 10 C. W. N. 419, 484. But the settlor and 
those claiming under him are not precluded from showing that no 
wakf has been created at all and that the deed was not intended 
to operate as a wakf, but was illusory and fictitious. This is a 
question of intention evidenced by facts and circumstances show- 
ing that it was not to be acted upon. For the purpose of such an 
enquiry subsequent conduct, if it is merely a continuation of con- 
duct at the time of execution, is relevant. An apparent transaction 
must be presumed to be real and the onus of proving the contrary 
is on the person alleging that the wakf was not meant to be acted 
upon. See Gobinda Chandra v. Abdul Majid (1944) 1 Cal. 329, 
216 I.C.. 148, (4!) A.C. 163. It has been held by the Privy Council 
that if a person executes a deed of wakf but without any intention 
of divesting himself of his ownership of the property the real in- 
tention being to utilise the document should it become necessary 
as a shield against any claims that any other person might have 
against him either then or at any future time, the deed cannot be 
given effect to as a wakf. See Mohammad Ali v. Mt. Bismillah Degan 
(1980) 85 C.W.N. 824, 198 I.C. 647, (80) A.P.C. 255; Beli Ram. v. 
Mohammad Afzal (48) A.P.C. 168. : 


Evidence of intention is always admissible if the wakf is not 


orested by. Angument nieta daan vi demit Aay (1900 Als WN- 
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159; Zooleka Bibi v. Syed Zynul; Abedin (1901) 6 Bom. L.R. 1058, 10675 
Muhammad Imdad v. Mt. Bishmiilah (1947) 227 I.C. 50, (46) A.A. 
468), or, if it is created by a document the language used is ambiguous. 
See Kulsom Bibee v. Golam Hossein (1905) 10 C.W.N. 443, 484. A 
creditor, of course, is always entitled to show that a wakt was created 
to defraud the creditors. 


Shafi law-— According to Shafi law delivery of possession is not 
necessary to validate a wakf. See Pathu Kutti Umma v. Nedungadi 
Bank Ltd. (1938) Mad. 148 173 I.C. 699, (37) A.M. 731. 


Shia law:—Under the Shia law, wakf inter vivos cannot be 
created by 2 mere declaration; there must also be delivery of 
possession; Baillie, II, 212. Under the Shia law the wakif is en- 
titled to constitute himself the first mutawalli and he is entiled 
to reasonable remuneration as a mutawalli, the ordinary rule being 
that he should not take more by way of salary, than that which is 
fixed for other mutawallis. See Hashim Ali v. Jffat. Ara Hamidi 
Begam (1912) 46 C.W.N. 561, 74 Cal. L.J. 261, (42) A.C. 180. No 
delivery of possession is necessary when the waki constitutes himself 
the first mutuwalli, but it is necessary in that case the character of 
his possession should be chenged from that of owner to that of muta- 
walli or custodian of the wakf. Where the ordinary means of show- 
ing change of possession is mutation of names in a public register the 
absence of change of names is significant and important; but mutation 
‘is not for this purpose the only method nor is it necessary as to every 
item of the property dedicated. In any case of doubt the settlors’ 
conduct must be regarded broadly and as a whole. But where 
change of possession has been effected, the settlor’s actions in dealing 
with the property as his own will not invalidate the wakf, but amount 
to breaches of trust. See Abadi Begum v. Kaniz Zainab (1927) 54 I.A. 
83, 6 Pat 259, 99 I.C 669, 27) A.P.C. 2, approving Hamid Ali v. 
Mujawar Husain (1902) 24 All. 257; Syed Ali Zamin v. Syed Akbar Ali 
Khan (1987) 64 I.A. 158, 16 Pat. 344, 41 Cal. W.N. 709, 167 I.C. 
884, 87) A.P.C. 127 reversing 7 Pat. 426. Ifthe wakf is testamen- 
tary a clear and unequivocal direction in the will dedicating specified 
property to God and “vesting” it in a mutawalli is sufficient. See 
Badrul Islam Ali Khan v. Ali Begum (1935) 16 Lah. 782, 158 I.C. 465; 
(85) A.L. 951. 


: Wakt by immemorial user.—If land has been used from time 
immemorial for a religious purpose, e.g. for a mosque or a burial 


ground or for the maintenance of a mosque, then the land is by user 
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wakf although there is no evidence of an express dedication. See 
Mazhar Husain v Aidya Saran (1948) I. M.L.J. 259, (48) A. P.C. 42. 
Baillie 622. 


Mosque.—If a building has been set apart as a mosque it is 
enough to make it wakf if public prayers are said there with the per- 
mission of the owner. Both a mosque and a saint's tomb become 
wakf by user. See Syed Maher Husain v. Haji Ali Mohammad (1934) 
36 Bom. L.R. 526, 152 I.C. 50, (34) A.B. 257. If a mosque has 
stood for a long time and worship has been performed init, the Court 
will infer that it does not stand by leave and licence of the owner of 
the site but that the land is dedieated properly and no longer belongs 
to the original owner. See Miru v. Ram Gopal (1935) All. L. J. 1969, 
156 I.C. 942, (735) A.A. 891; Abdul Rahim v. Fakir Mohammad (1946) 
Nag. 518, (46) A.N. 401. If the entire premises can be regarded as 
one whole and members of the public have exercised acts on parts of 
it in assertion of their right to the whole, the whole property will be 
considered wakf. ^ See Abdul Rahim v. Fakir Mohamed, (1946) Nag. 
518, C46). A. N.401; Busqid v. Newaj Ahmed Khan (1929) 119 
I.C. 116, (29) A.C. 588; Maker Husein v. Ahomahmed (1984) 152 
I.C. 50, (34) A-B. 257. A platform used as a praying place, not 
by the general public, but by the Mahomedan inhabitants of an 
“ahata is private property and cannot be appropriated for the 
building of a mosque. Sce Mt. Namik Devi v. Habib Ullah (36)A.L. 
876. In the absence of an intention to dedicate or of a dedication by. 
the owner user will not divest land of its private character and make it 
wakf. See Zaflar Husain v. Mahomed Ghiasuddin (1937 ) 18 Lah. 276, 
(37) A.L. 559. The construction of a mosque in a private house does 
not by itself mean that the public are entitled to worship there. 
There must be proof of dedication or of user such as by the saying of 
prayers in a congregational manner. SeeMusaheb Khan v. Rajkumar 
Bakshi (1988) O.W.N. 987, 177 T.C. 718, (788) A.O. 238. 


Graveyard, —The Oudh Chief Court, relying on a decision of the 
Allahabad High Court (Sheroraj Chumar v. Mudee Khan (1981) 149 
I. C. 797, (781) A. A.863) has held that the question whether a 
plot of land is-a graveyard or not is primairly a question of fact. See 
Qudir Baksha v. Saddullah (1938) 173 I. C. 260, (798) A. O. 77. 
In an earlier decision the same Court took the view that the 
question whether a certain property is a private or puplic property; 
held in trust for religious or charitable purposes, is a mixed question 
of law and fact. See Hari Kishen v. Raghubar (1926) 1 Luck. 189, 


97 I. C. 853, (26) A. O. 578. In the latest case (See Musaheb 
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Khan v. Rajkumar Bakshi (1988) O. W. N. 987, 177 I. C. 718 ) it was 
held by the same Court that whether a building is a private or public 
mosque is not a question of fact but a question of law. That is a 
question of a legal inference to be drawn from the proved facts. In 
Hasansab v. Mohidinsab (1923) 70 1.C. 850; (23) A.B. 42,the Bombay High. 
Court held that the question whether a particular building is ‘a public 
mosque or notis a question of fact. The Sind Chief Court has held that 
whether instances of burial proved in any particular case are "adequate 
in character, numbar and extent" to justify an inference of dedication is. 
a question of pure fact. Itis submitted that the proper legal eflect of a 
proved fact is essentially a question of law and theview taken by the Oudh. 
Chief Court in the latest decision is correct and supported by the observa- 
tions of the Privy Council in Dhanna Mal v. Moti Sagar (1997) 8 Lah. 573, 
5t I.A. 178, (27) A.P.C. 102. A description in a settlement register of 
asiteasa khabiristan is prima facie evidence that it is a publie, 
graveyard in the sense known to Mahomedan law ( Ballabi. 
Das v. Nur Mahomed (1936) 40 Cal. W. N. 499, 70 Mad. 
LJ. 55, 160, I. C. 579 (’36) A. PO. 88 affirming 7 Luck. 198; 
Iman Baksha Munawar Din v. Narasingh Puri (1938) 175 I.C. 1005; (’38) 
A.L. 246), and long user makes such evidence conclusive for a wakf 
may be established by user (Court of wards v- Ilahi Baksh (1912) 40 
Cal. 297, 40 I.A. 18, 17 I.C. 7445 Mehraj Din v. Ghulam (i931) 12 Lah. 
540, 184 I.C. 482, (781) A.L. 6073 Mehar Din v. Hakim Ali (1985) 157- 
L.C. 561, (35) A.L. 912; Thao Lal v. Ahmudullah (193+) All. L-J. 248; 
149 I.C. 966, (84) A.A. 835; Abdul Rahim v. Fakir Mohamed, (1946) 
Nag. 518, (46) A.N. 401), but the mere fact of a few burials many 
years ago has been held to be no evidence of public user. See Raukhan 
Ali v. Mahomed Shariff (1936) 161 I.C. 650, (36) A-L. 87; Quadir Baksha 
v. Saddullah (1988) 173 I.C. 260, ('88) A.O. 77. In order to prove. 
dedication by evidence of burials in a land and to justify the inference. 
that the land is a cemetry; it is necessary to prove a number of instances 
adequate in character, number and extent. Seo Quadir Daksha v- Sadulah 
(1988) 173 I.C. 260, (88) A.O. 77. Where certain land was used as a 
Mahomedan graveyard and it is amply supported by the entries in the 
revenue records, the mere fact that in recent years it was not so used 
does not deprive it of its character as a wakf. See Arur Singh v. Badar 
Din (1940) 188 I.C. 877, (10) A.L. 119. Ifa site is described in the 


revenue register as a grave and is owned by a Hindu zemindar the. 

existence of a few graves will not justify the presumption of a dedication; 

(see Bagar Khan v. Babu Raghindra Pratap Sahi (1984) 9 Luck. 568: 

148 I.C. 488, (34) A.O. 263); for the burials must be adequate in. 
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number, character and extent to justify the inference. See e| 
Prasad v. Mustafa (1937) 41 Cal. W.N. 933, 168 I.C. 418. (37) A.PC. 
174. But although one burial in a plot will not make the land wakf 
( Ballubh Das v. Nur Mahomed supra; Siraj Ahmad Khan v-Gaya Prasad 
(1939) A.L.J. 115, 180 I.C. 42, (39) A.A. 219) it lias been held in 
Allahabad that the presumption is that the part of the site where the 
dead body is buried is dedicated with the consent of the owner so that 
the grave is wakf and the Muslim community have access to it. See 
Nazira v. Sukhdarshan Lal (1936) All. L.J. 651. But in the absence of 
evidence or user such a claim for a private grave would seem to be of 
doubtful validity; a Pir’s tomb or a Darga is accessible to the public and 
proof of user would establish the nature of the institution. A public 
graveyard is wakf property and therefore inalienable even after it has 
been closed by the Municipality. See Abdul Ghafoor v. Rahmat Ali 
(1980) 122 I.C. 326, (30) A.O. 245. The Muslim community has a 
right to require the demolition of a house built on 2 disused graveyard 
in contravention of the original purposes of the wakf. See Ehsan Beg 
v. Rahmat Ali (1934) 10 Luck. 547, 152 I.G. 798, (735) A.O. 47. But 
the building of a temporary hut by the custodian of the graveyard does 
not amount to an assertion of title hostile to the wakf. See Ramzan v. 
Mohammad Ahmad Khan (1936) 165 I.C. 104, (86) A.O. 207. When the 
land has become wakf for a graveyard, the rights of the former owner 
are extinguished and he has no right to graze his cattle on it. Seo Jhao 
Lal v. Ahmudallah (1984) All. I.J. 248, 149 I.C. 966, (34) A.A. 885. 
Private ownership of a plot is incompatible with the plot having been 
dedicated as a wakf for graveyards. See Dost Mahomed v. Chainraj 
" (1910) Kar. 171, 187 I.C., (40) A.S. 48. 


It has been held that a Hindu may dedicate a plot of land for 
the purpose of a muslim graveyard See drur Singh v. Badar din 
- (1910) 188 I.C. 877, (*10) A.L. 119 (Decision of a single Judge). 


Law relating to private wakfs before the Mussalman Wakf 
Validating Act, VI of 1913.—Under the law before the Wakf Act of 
1913, a wakf was valid if the effect of the deed of wakf was to give 
the property in substance to charitable uses. It was not valid i$ the 
-effect was to give the property in substance to the testator's family. 
See Mutu Ramanadan v. Vava Levvai (1916) 44 I.A. 21, 26-27. 40 Mad. 
116, 39 I.C. 235, (716) A.P.C. 86. : 


Though according to the Mussalman Wakf Validating Act, 1918 
‘it is lawful for a person professing the Mussalman faith to create a - 


-private wakf for 5 : | 
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(2) the maintenance and support wholly or partially of his 
family, children or descendents; and 


(b) where the person creating a wakf is a Hanafi Mussalman; 
also for his own maintenance and support during his life- 
time or for the payment of his debts out of the rents and 
profits of the property dedicated, 


the provisions of this Act are not applicable to them. 


Sub Section (20) :— It is important to distinguish cases of chari- 
table endowment from those of private trusts and to remember that 
the Indian Trusts Act, 1882 is confined only to private trusts. But 
the prineiples underlying some of the provisions of the Indian Trusts 
Act have been held applicable to cases other than private trusts. For 
instance Kanagavelu Nadar v. Subbier, A.I. R. 1942 Mad. 438, 
Venkataramana Rao, J., held that the principle underlying S. 62 of 
the Indian Trusts Act is applicable to the case of public religious trusts. 
From this it should not be thought that all the provisions of the Actcan 
þe invoked while dealing with cases of religious or charitable trusts. 
As was pointed out by the Bombay High Court in Shivramdas v. 
Nerurkar I. L.R. (1987) Bom. 843; 89 Bom. L. R. 633: A.LR. 
1937 Bom. 347; 171 I.C. 49 itis not correct to say that the provisions 
of the Trusts Act should be taken as a guide by way of analogy in 
the matter of public charitable trusts. That would amount to doing 
that which the legislature has expressly prohibited. The correct posi- 
tion is that in matters relating to public charitable trusts the 
Courts in India would be governed by the principles and rules of 
English law and practice, unless that law or practice is incon- 
sistent with the rules or the practice of the Courts in India, It 
is true that many of the provisions of the Trusts Act reproduce 
the general law of trusts as administered in Equity Court in 
England, but that does not mean they should be applied by 
analogy to religious or charitable endowments when the Act specifically 
provides that it does not apply. 


Where a word or a phrasz is defined in an Act to have particular 
meaning, that meaning alone should be given to it notwithstanding it may 
bear different meaning in ordinary legal parlance. See Dial Singh v- 
Gurdwara Sri Akal Takht A.I.R. 1023, Lah. 325 I.L.R. 9 Lah. 619; 
29 P.L.R. 783; 119 I.C. 164. 

s In R. v. Kershaw, 6 E. & B. 1007, Erle J.» points out the distin- 
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Distinction between ction between the words ‘include’ and ‘mean’ in the 
‘include’ and “mean. same interpretation section, the former having an 
extending and the latter an excluding significance. When in an 
interpretation clause it is stated that certain term includes so and so, 
the meaning is that the term retains its ordinary meaning and the 
clause enlarges the meaning of the term and makes it include matters 
which the ordinary meaning .will not include. See Oficial Assignee 
Bombay v. Firm of Chandu Lal Chiman Lal, 76 I.C. 657 


When the definition is intended to be exhaustive; the Legislature as 
a whole uses the word ‘mean’ and not the word ‘include’. See Emperor 
v- Ram Sarup, A.I.R. 1928 Oudh 80. ‘Means’ is used in the sense of 
definition or exhaustive definition while ‘includes’ is used by way of 
extension. See R. v. Kershaw (1856) 6 E. & B. 999; R. v. Hermann 
(1879) 4 Q.B.D. 284. An interpretation clause which extends the mea- 
ning of word, does not take away its ordinary meaning nor does it 
follow that the word is in every section of the statute to have such 
extended meaning irrespective of the context. See Robinson v. Darton 
Eccle. Local Board, (1883) 8 App. Cas. 798. 


Sub section (20) enacts that certain words and expressions used 
but not defined in this Act are to be understood in a sense used or 
defined in the Indian Trusts Act, 1882. 


CHAPTER II 
ESTABLISHMENT. 


8. [The State Government] may, be notification in the Oficial 
Gazette, appoint an Officer to be called the Charity 
Commissioner, who shall exercise such powers and 
shall perform such duties and functions as are conferred by or under 
the provisions of this Act and shall, subject to such general or spe- 
cial orders as the State Government may pass, superintend the 
administration and carry out the provisions of this Act " [throughout 
the Statel: 


[Provided that on and after the commencement of the Bombay 


emm CLLILCAARAUUUUAET 2 PS 
1. Theso words were substituted for the words “Each of the “State Governmen: of 
Bombay and Mysore» by Boin. 6 of 1960, S. 6(a). 
2. Thes? words were A for the words “Throughout that part of the State 
to which the Act extends? IBID., S. 6(b). 


Charity Coininissioner. 


ho PUR proviso was added by Bombay Ch. ©. (Regional Re-organisation) 
9 
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Bom. XXI of 1990, Charity Commissioner (Regional Re-oréanisation): 

Order, 1960, made under the Bombay Statutory’ 
Corporations (Regional Reorganisation) Act, 1960, the State Govern- 
ment of Bombay may, by notification in the Oficial Gazette, appoint 
separate Officers to be called the Charity Commissioner, Bombay and 
the Charity Commissicner, Gujarat whose jurisdiction shall extend 
over the Maharashtra region and the Gujarat regicn, respectively, 
as defined in the Act. Where two separate Charity Commissioners: 
are appointed, any reference in this Act to the Charity Commissioner 
shall, unless the context otherwise requires, be construed as a refe- 
rence to the Charity Com:nissioner having jurisdiction.] 


118A. The State Government may, by notification in the Oficial 
Joini Charity Gazette» appoint one or more Officers to be called 
CONSE a Joint Charity Commissioners who shall, subject to 
the centro! of the Charity Commissioner, and to such general or special 
orders as the State Government may pass, exercise all or any of the 
powers and perform all or any of the duties and functions, of the 
Charity Commissioner. ] R 


So far as is known Charity Commissioners had not been appointed 
inany part of India. "They have existed in England since 1858 when 
they were appointed under the Charitable Trusts Aet of that year.. 
In England they form a Board and itis provided that they shall not 
exercise their powers individually. But at least two of them will sit to- 
gether as a Board (See section 6 of the Charitable Trusts Act, 1853). - 
Under the provisions of the Charitable Trusts Acts, 1853 to 1925 
(Mortmain and Charitable Uses Act, 1891) the Charity Commissioners 
are empowered on application made to them, to authorise a sale or ex- 
change of any part of the charity property and the trustees are re- 
stricted from making, o:herwise than with the express authority of 
Parliament or of a Court or Judge; or according to the scheme legally 
established, any sale, mortege or charge, without the consent of the 
Charity Commissioners. See page 487, Lewin on Trusts. Mr. 
Justice Tendolkar’s Committee recommended the appointment of Charity 
Commissioners in Bombay, departing from the practice in England on 
the consideration that all the matters relating to charities were dealt 
by with single Judge throughout the Province and there was no reason 
why it should be necessary to provide that two Charity Commissioners 
shall sit together in order to dispose of the same matters particularly 
when the persons to be appointed as Charity Commissioners and their 


1. This section was inserted: nc x; 7 P 
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Deputies are required to be persons qualified to be District Judges or 
Judge of the Bombay City Civil Court or Advocates, Attornies or 
pleaders of certain year's standing. The powers conferred upon the 
Charity Commissioners and Deputy Charity Commissioners fall under 
three categories—administrative, inquisitorial and Judicial. In addition 
to these powers, powers have been conferred upon the Charity 
Commissioners to sanction the filing of a suit or to file a suit himself 
against any person who claims adversely to the trust. 


In England the object of the Charity Trusts Acts in appointing 
Charity Commissioners is to protect property belonging to charities against 
loss and to provide a simple and economic way of carrying out the chari- 
table intentions of the founders where such intentions are inadequately 
expressed in the instruments of foundations. The Commissioners are 
concerned with all dealings with capital of charities as well as variations 
of the prescribed mode of giving effect to the objects of a charity. They 
are in no sense administrators of income which must be dealt with by 
the trustees within the limits prescribed by the founders or according 
to the duly authorized variations. Their jurisdiction does not extend to 
any institution, establishment or society for religious or other charitable 
purposes wholly maintained by voluntary contributions, that is to say 
such as have no invested endowment yielding an income for its 
support but is dependent upon gifts of the benevolent whether 
recurring or occasional and whether inter vivos or by - will. 
In case of mixed charities that is a charity partly maintained by 
voluntary subscriptions and partly by an endowment, if the capital 
of this endowment is applicable as income for ihe maintenance of the 
charity, as it would prima facie be in such cases, it seems that the 
endowment as well as the voluntary subscriptions is exempt from the 
jurisdiction of the Commissioners; but this is not so if trusts are declar- 
ed of the capital which prevents its application as income. This 
excludes a large class of charities from the jurisdiction of the Charity 

Commissioners and as above stated they do not interefere with the 
administration. But the position under this Act is different. Wide 
and numerous powers have been conferred upon the Charity Commiss- 
ioner unde this Act and in a sense he is an administrator entrusted 
with the supervision and control over the public trusts and he is res- 
ponsible for carrying out the provisions of this Act. He has to prevent 
abuses in the administration of the trusts or any mis-appropriation or 
waste of trust funds and properly protect the trust properties. 
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13, "[A person to be appointed as the Charity Commissioner 


Qualifications for appo- ©! a Joint Charity Commissioner shall be cne—1 


intment of Charity e ; so Asas 
Canone Ul and (a) whois holding or has held a judicial 


Jcint Charity Commi- office not lower in rank than that of a 
sonir] District Judge or a Judge of the Bombay 
City Civil Court, or the Chief Judge of the Presidency 
Small Cause Court, or, 
(b) who has been for not less than ten years— 


UI (i) an advocate enrolled under the Indian Bar Councils 
01020. Kot, 1926, 
(ii) an attorney of a’ High Court, or 


Bom. XVII (iii) a pleader enrolled under the Bombay  Pleaders 
of 1920. Ket 1920.] 


B. (4) The State Government may also appoint such 
at Charity number of Deputy and Assistant Charity Commi- 
Commissioners. ssioners for such regions or sub-regions or for 
such public trust or such class of public trusts as may be deemed 
necessary. 


'((2) A person to be appointed as a Deputy Charity Commi- 

ssioner shall be one - 

(a) who is holding or has held a judicial office nct:lower in rank 
than that of a Civil Judge, (Senior: Division) or a Judge of 
the Court of Small Causes cf Bombay or any office which 
in the opinion of the State Government: is an equivalent 
office, or 

(b) whe has been for not less than eight years, 

Xxx. vui (i) an advocate enrolled under the Indian Bar Councils 
of 1928 p Act, 1926, 
of1920 (ii) an attorney of a High Court, or 
(iii) a pleader enrolled under the Bombay Pleaders Act. 
1920. 

(2 A)A person to be appointed as an Assistant Charity Commi- 

ssioner shall be a person-- 


(a) who is holding or has held a judicial office not lower in 
rank than that of a Civil Judge (Junior Division), or any 


— 


"n ARE section was substituted for the original by Bombay Act No. 14 of 1951,5.3- 

E 8a ese words were substitutel for the original by Bombay Act No. VI o£ 1900. EHYA 

3. al Words were added, Z5zd 8. 8(b). JNANA ‘HASAN JNANAMANDIR 

4. These sub section were substituted, Z52d, S. 9. LIBRARY 
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office which in the opinion of the State Government is an 
equivalent office, for not less than four years, or 


(b) who has been for not less than seven years, 
(i) an advocate enrolled under the Indian Bar Councils 
XXXVII Kot, 1926, 
RAT (ii) an attorney cf a High Court, or 
of 1920 (iii) a pleaders enrolled under the Bombay FPleaders 


Act, 1920.1 


(3) The Deputy and Assistant Charity Commissioners shall 
exercise such powers and perform such duties and functions as may 
be provided by or under the provisions of this Act. 


; 6. [For the purpose of carrying cut the provisions of this Ac, 
Subordinate officers. the State Government may appoint the Director 
of Accounts and Assistant Directors cf Accounts possessing the pres- 
.cribed qualifications, Inspectors and other subordinate officers], and 
assign to them such powers, duties and functions under this Act, 
as may be deemed necessary: ~ 


Provided that the State Governmentmay, by general or special 
.order and subject to such conditions as it deems fit to impose, delegatr 
. tothe Charity Commissioner *[the Joint Charity Commissioner] and thi 
Deputy and Assistant Charity Commissioners powers to appoir 
subordinate officers and servants, as may be specified in the order] | 


*[8K. [The Charity Commissioners! "[the Joint Charity Commis 
as e sioner,| the Deputy and Assistant Charity Com- 
yh gr uri o bo missioners, the Director of Accounts, the Assistar- 
erga ot Siate Directors'of Accounts], the Inspectors and othe 

subordinate officers and servants appointsd unde 
this Act shall be the servants of the State Government and they shsi 
draw their pay and allowances from the Consolidated Fund of tha 
State. The conditions of service of such officers shall be such es 
may be determined by the State Government. F 


6B. There shall be paid every year out of the Public Trust 
pue eae Ll à 

J. These words were substituted for the portion beginning with the words “To = 
the Charity Commissioner» and ending with the words “such designation”, by Bom. § ~ 
1960 s. 10(a). 

2. This proviso was added by Bombay 47 of 1950, s. 2. 

3. "These words were inserted by Bom. 6 of 1960, s. 10(b). 

4 Sections 6A and 6B were inserted by Bom. 47 of 1950, s. 3. 

5. "These words were substituted for the words “The Charity Commissioner: E 
the Bombay Charity Commissioner (Reginal Reorganisation) Order, 1960, Sch. : 

6. ‘These words were inserted by Bom. 6 of 1960, s. 11. 2 
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Gost of pay pension, Administration Fund to the State Government 


missioner, etc., to be suchcest as the State Government may deter- 
paid to Government 3 i 

Ls tho Adminis. mine on account of the pay, pension, leave and 
strtion Fund. other allowances of the Charity Commissioner, 


[the Joint Charity Commissioner,]' the Deputy and Assistant Charity 
Commissioners, [the Director of Accounts, the Assistant Directors 
of Accounts], the Inspectors and other subordinate officers and 
servants appointed under this Aot. 


7. (4) The assessors shall be appointed in the manner pro- 
Assessors. vided in Chapter IX for any region or subregion 
or with respect to any particular public trust cr class of public 
trusts cr in connection with any particular matter or class of matters 
to such trust cr class of trusts. 

(2) The assessors shall perform such functions as may be 
provided by cr under the provisions cf this Act. 


See rules 34 & 35. Every person between the ages of 25 and 
65 whose name is included in the list prepared for assisting and advising 
as an assessor the Charity Commissioner, Deputy or Assistant Charity 
‘Commissioner, as the case may be, shall be bound to attend unless he 
is prevented from such attendance by reasonable excuse. If he fails to 
‘do so, he will be liable on conviction for the offence of non-attendance 
without reasonable excuse be punished with a fine which may extend to 
Rs.500 under section 66 of this Act. The list prepared by the Deputy or 
Assistant Charity Commissioner is to be approved by the Charity Com- 
missioner and has to be published in the official gazette. The list thus 
published will be in operation for a period of three years or until & 
mew list in substitution thereof is prepared and published as required 
by the provisions of the Act. The number of assessors to be chosen 
for assisting and advising in the inquiries to be made under section 64 
is to be not less than 8 and not more than 5 as the Deputy or the 
Assistant Charity Commissioner deems fit for the purpose. The aid 
and assistance of the assessors is required to be taken by the Charity 
Commissioner, the Deputy or the Assistant Charity Commissioner or 
‘any other officer appointed under this Act in the proceedings held under 
Sections 19, 22, 28 and 40 or in any other inquiry in which by rules 
or a general or a special order made by the State Government in this 
-behalf the assessors are required to assist and advise them. They 
are also entitled to the allowances as prescribed in rule 85 for their 


Attendance as assessors to assist and advise the Charity Commissioners. 


2 Theso words were added by Bom. Act No. 6 of:1960. S, 1). 
* Sections 6A and GB were inserted by Bom. Act No. 47 of 1950. S. 3. 
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In the case of a public trust which is for the benefit of the members 
belonging to particular religious denomination, it is laid down in section 
65 of the Act that the accessors chosen for any enquiry of such a publio 
trust have as far as may be practicable, to be chosen among those 
belonging to the said religious denomination. At the conclusion of the 
enquiry, opinion of the assessors has to be recorded in writing also 
the assessors are required to sign it. The opinion so recorded shall 
form part of the proceeding and as such it will be a public document. 

8. (4) The State Government may delegate any of its own 
Delegations. powers or functions under this Act to the Charity 
Commissioner or any other officer subject tc such conditions as it 
thinks fit. 

(2) The State Government may also direct that any powers 
exeroisable and any duties or functions to be performed by any par- 
ticular officer appointed under this Act may be performed by any 
other officer subject to such conditions as it thinks fit. 

By this section power is reserved to State Goverment to delegate 
any of its own powers or functions to any other officer subject to such 
conditions as it thinks fit. This section is enabling in order to lighten 
the work of the Charity Commissioners—by delegating powers to any 
other officers subordinate to them. Sub section (2) of this section dis- 
tinctly empowers the State Government to delegate the powers exercis- 
able and any duties or functions to be performed by any particular 
officer to be performed by any other officer. This would also enable for 
transferring work from one afficer to another officer appointed in carry- 
ing out the provisions of this Act. 

Delegation cf Powers:— (1) Power under Sub-section (1) of 
section 83, exercised by the Charity Commissioner is delegated to the 
Director of Accounts in the office of the Charity Commissioner, Bombay. 
B. G. G. Pt. 1V-B dt. 10-2-56 at Page 651. 

(2) Power under Sub-section (2) of S. 33 exercised by State 
Govt. is delegated to Charity Commissioner. B. G. G. Part IV-B 
dated 7-5-53 at Page 809; amended on 11—6—58 at Page 1022. 

(8) Powers under (i) clause (b) of S. 36; (ii) Sub-section (1) of 
S. 47 and (iii) Sub-section (2) of S. 59 exercised by Charity Commis- 
sioner are delegated to Dy Ch. Commissioner Ahmedabad and Bombay 
and all the Assistant Charity Commissioners within their respective 

jurisdiction. B. G. G. Part IV-B dt. 1-1-53 at Page. 56. 

(a) The Director of Accounts in the office of Charity Commis- 

‘sioner, Bombay, is authorised by the State Government for the. pur- 


poses of S. 87. B. G. G. part IV-B. dt. 10-2-55 at Page 651. 
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(5) The Inspectors appointed under S. 37 have been authorised 
by The State Government to exercise the Powers (2) and (b) of. S. 37. 
B. G. G. Part IV — B. dt. 12-76—52 at Page 769. 


(6) Power under S- 51 exercised by the Charity Commissioner 
is delegated.to Assistant Charity Commissioner in the office of the 
Charity Commissioner at Bombay. Notification No. 10121 dt. 4-5-53. 


, (7) Power under S. 51 exercised by the Charity Commissioner: 
is delegated to Deputy Charity Commissioner, Greater Bombay Region; 
Bombay with effect from Sth October 1954. B.G.G. Part VI.B. dt. 
14-10-54 at Page 1209. 

(8) Power under S. 70 exercised by the Charity Commissioner ` 


is delegated to Shri. M. I. Patel, Deputy Charity Commissioner,- 
Ahmedabad Region B. G. G. Part IV-B. dt. 10-2-55 at Page 651. 


CHAPTER III. 
CHARITABLE PURPOSES AND VALIDITY OF CERTAIN 
PUBLIC TRUSTS. 


9. For the purposes of this Act, a charitable purpose. 
Charitable purposes. — inoludes— 

(1) relief of poverty cr distress, 

(2) education, 

(8) medical relief, and 

(X) the advancement of any other ‘object of general public. 
utility but does not include a purpose which relates— 
(a) exclusively to sports, or 
(b) exclusively to religious teaching or worship. 


The view of the Legislature appears from the definition of chari- 
table purposes to be that every purpose which is beneficial to the. 
community should be held to be charitable. Insection 2 of the Charitable 
Endowments Act, 1890, ‘charitable purpose’ is defined as including 
“relief of the poor, education, medical relief and the advancement of 
any other object of general public utility but does not include a pur- 
pose which relates exclusively to religious teaching or worship’. In 
sub section (8) of section 4 of the Indian Income-tex Act, 1922, 

charitable purpose is defined as including relief of the poor, education, - 


medical relief, and the advancement of any other object of general pub-- 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


106 THE BOMBAY PUBLIC TRUSTS ACT, 1950 ` [s.9 


lic utility." In section’) of this Act in clause 1 “or distress" is added 
‘and a purpose which relates "exclusively to sports or exclusively to 
religious teaching or worship" is not included in it. As observed from 
section 2 of the Charitable Endowments Act, 1890, a purpose relating 
exclusively to sports has not been included in the charitable purpose. 
Encouragement of sports has been held to.be not a eharitable purpose 
by the English Courts [ see (1895 ) 2 Ch. 619 and 99 Law Times 604 ] 
although encouragement of sports connected with education! institutions 
has been held to be charitable as conducing to the advancement of 
education. Section 92 of the C.P. Code, 1908, referred to public 
purposes of a charitable or religious nature and the Charitable and 
Religious Trusts Act, (XIV of 1920) referred to Trusts created, 
-or existing for a public purpose of a charitableor religious nature. The 
Transfer of Property Act, 1882 defines, in effect public, religious and 
charitable trusts as transfers of property for the benefit of the public 
in the advancement of religion, knowledge, commerce, health, safety or 
„any other object beneficial to mankind. See section 18of the Transfer 
of Property Act. A charitable or religious endowment in order to 
be a charity in the legal sense, will have to be for purposes of a public 
nature, in other words, for the benefit of the community or some part 
-of it. See 4 Hals. 2nd Ed. para 146. Otherwise it will be a private 
trust. Sathapayyar v. Periaswami (1890) 14 Mad. 1; Prasaddas v. 
Jagannath, (1933)60 Cal. 538. A trust is none the less a trust for a 
public purpose if its main object is in fact the support of fakirs of a 
particular sect and the propagation of the tenets of that sect. See 
Puran Atal v. Darshandas (1912) 84 All 468. The distinction in Hindu 
Law between religious and charitable endowments is 2 modern one. 
See Manohar Mukerji v- Bhupendrunath (1983) 60 Cal. 452, 475 (E.B). 
For the distinction between a private and public shrine, see Parme 
Nand v. Nihal.Chand (1988) 65 I.A; 552, I.L.R. (1988) Lah; 453. 
(essentials of public trust) J ugalkishore v. Lakshman Das (1899 
23 Bom. 659. 


Gifts for religious and charitaple purposes were impelled by the 
-desire to acquire religious merit. They fall into two divisions, ishta 
and purta; the former meant sacrifices and sacrificial gifts and the latter 
meant charities. The former led to heaven and the latter to moksha or 
emancipation; charity was thus placed on a higher footing than religions 
-ceremonies and sacrifices. Yama says: “Heaven is attained by ishta; 
by purta» one enjoys final emancipation.” Saraswati, 26. Manohur 


Mukker ji v. Bhupendranath (1933) 60 Cal., 452, F.B. Manu says: “ Lef: 


‘him, without tiring always offer sacrifices (ista) and perform works of 
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charity (purta) with faith; for offerings and charitable works made with 
faith and with lawfully earned money procure endless rewards. Let 
him always practise, according to his ability with a cheerful 
heart, the duty of liberality ( danadharma ) both by' sacrifices 
(ishta) and charitable works ( purta ) if he finds a worthy 
recipient for his gifts." See Manu, IV.; 226-257. Ishta works are 
enumerated by Pandit Prannath Saraswati in his work on Endowments 
as: (1) Vedic sacrifices; (2) Gifts offered to priests at the same; (3) 
Preserving the Vedas; (4) Religious austerity; (5) Rectitude; (6) 
Vaisvadeva sacrifices; (7) Hospitality (atithya). , See Saraswati, 20-21. 
Purta or charitable acts are tanks, wells with flights of steps, temples, 

planting of groves, the gift of food, dharmasalas(rest houses) and places 

for supplying drinking water, the relief of the sick, the establishment 

of processions for the honour of deities and so on. Gifts for the 

promotion of education and knowledge are specially meritorious. See 

Saraswati, 25-28. The subject is fully discussed in the ‘the Hindu 

Law of Endowments’ by Pandit P-N. Saraswati, in the appendix 

on public Charities in Man lik’s Hindu Law and in P.R. Ganapathi 

Iyer's *Hindu and Mahomedan Religious Endowments.” It will be 

noticed that temples and processions for deities were considered as 

charitable acts (purta), while hospitality (aithiya) was considered as a 

sacrificial gift. (ishta) 

The word "charity" has a technical meaning in English legal 
literature. ‘‘In its widest sense, it denotes all the good affections men 
ought to bear towards each other; in its most restricted and common 
sense, relief of the poor. ln neither of these senses is it employed in 
English Courts. There its signification is chiefly derived from the 

Statute of Elizabeth. Whatever may have been the origin of the equi- 
` table jurisdiction as to charities, it was by the English Statute 43 Eliz. 
c. 4, that its limits and modus operandi were first clearly established. 
Those purposes are charitable which the statute enumerates, or which 
by analogies are deemed within its spirit and intendment; and to some 
such purpose every bequest to charity generally shall be applied’. 
Morice v. Bishop of Darham, (1804)'9 Ves. 809, at p. 405. 

List of charitable objects in Statute cf Elizabeth 

The charitable objects as enumerated in the preamble to the 
Statute of Elizabeth are : The relief of the aged, impotent, and poor 
people; the maintenance of sick and maimed soldiers and mariners, 
schools of learning; free schools, and scholars in Universities the repair 
of bridges, ports, havens causeways, churches, sea banks, and highways; 
the education and preferment of orphans; the'relief, stock, or maintenance 
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for houses of correction; the marriages of poor maids; the supportation; 
aid and help of young tradesmen, handicraftsmen and persons deca- 
yed; the relief and redemption of prisoners and captives; and the aid 
or case of any poor inhabitants concerning payments of fifteens, sett- 
ing out of soldiers, and other taxes." See Statute 45  Eliz;c. 4; 
Tudor’s Charitable Trusts, p. 1. 


The list was never regarded as exhaustive and from the time of 
Elizabeth onwards the Courts of Chancery in England declared 
many other objects not so enumerated in the statute of Elizabeth to be 
“charitable” within the meaning, purview, or interpretation of the 
above statute. Thus gifts for the advancement of learning or reli- 
gion or for any public and general purpose have been held to be chari- 
table within the spirit and intendment of the statute. Indeed the final 
result of the English decisions has been to make the expressions "'pub- 
lic trust" and “charitable trust" synonymous. See Saraswati’ Hindu 
Law of Endowments, Tagore Law Lectures. 1892; pn. 2; 8. 


It is thus clear that the legal definition of a charity differs widely 
from its popular signitications, See Law of Trusts by G. W. Keeton 
(Fourth Edition), p. 133. ln the leading case of Incometax Commiss- 
ioners v. Pemsel (18)1) A.C, 531 at p. 583, Lord Macnaghten first 
recognised the importance of this distinction. He classified charitable 
objects under four heads. He observed ‘‘charity in its legal sense 
comprises four principal divisions; trusts for the relief of poverty; trusts 
for the advancement of education; trust for the advancement of 
religion; and trusts for other purposes beneficial to the community 
not falling under any of the preceding heads" Lord Maenaghten's 
view has been followed in a number of later cases, (1891), A. O. 531 at 
p. 583, but with regard to the fourth head there has been a lgrge 
volume of caselaw. As to its exact scope as Keeton points out, 
“there may be trust under the fourth head which is not exclu- 
sively for the benefit of the poor and a charity may incidentally, 

benefit the rich as well as the poor. The trusts referred to under the 
fourth head of Lord Macnaughten's classification are not the less chari. 
table in the eye of the law, because incidentally they benefit the rich ag 
well as the poor, as,indeed, every charity that deserves the name 
must do either directly or indirectly (CJ. Verge v. Somerville (1923) A. 
C. 496). The fourth head is very vague and it must not be taken te 
include every object of public general utility (Re Macduff (1896) 2 Ch | 
451, at pp. 466, 467). The Court has to decide on the evidence à 

each case whether a trust is Charitable as being for the public benefi e- 


The opinion of the settler that his settlement will benefit the public X 
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absolutely immaterial. (Re Hummeltenberg, (1923) 1 Ch. 237). This is 
amply illustrated by the leading case of Goodman v. Mayor of Saltash 
(1882), 7 App- Cas 633. 1n this case the Court held a trust in favour 
of the free inhabitants of ancient tenements in the Borough of Saltash, 
in accordance with a usage whereunder they had the privilegeof dredg- 
ing for oysters, to be a valid charitable trust, even though the inhabi- 
tants might not be poor. This was followed in a later case (see Re 
Christechurch Inclosure Act, (1888), 38 Ch.D.520,530) where Lindly L.J. 
observed “Had it not been for the decision of the House of Lords in Good- 
man v. Mayer of Saltash, we should have felt great difficulty in holding 
this trust to be a charitable trust. For although the occupiers of 
these cottages may have been and pehaps were poor people, the trust 


is not for the occupiers, but for all the then and future occupiers, 
whether poor or not. " 


In a much later case (Re Cranston 1898) I. Ir. R. 431 at p. 452) 
Fitzibbon L.J. said: —The essential attributes of legal charity are; 
in my opinion, that it should be unselfiesh—i. e. for the benefit of 
other persons than the donor—-that it shall be public, ie. that those 
to be benefitted shall form u class worthy, in numbers or importance, 
of consideration as a public object of generosity, and that it shall be 
philenthropic or benevolent i. e. dictated by a desire to do good. z 


Public or Fhilanthropic Purposes 


In this connection it is important to remember that ‘public’ or 
‘philanthropic’ purposes are wider than “charitable” purposes, and 
therefore a gift for either of these objects will fail for uncertainty under 
the English law. As Keeton points out: (Keeton, p. 134 ) * Furthermore; 
if property is left ‘for charitable or public’ or for ‘charitable or philan- 
thropic’ purposes, the gift will still fail for uncertainty, since it is open 
to the trustees to apply the gift for public or philanthropic purposes, 
which are not in the legal sense charitable. It would be otherwise if 
the gift were for “charitable and philanthropic” purposes. since in such 
a case the trustees would only be able to apply the gift to such philan- 
thropic purposes as are charitable. The distinction may seem a little 
arbitrary, bnt it is now firmly engrafted upon our law, andit is well 
illustrated by Re Talley, (1923) I Ch. 258; (1924) A.C. 262, sub nom. 
(A.G. v. National Provincial Bank ), the facts of which were as follows:— 
A testator by his will directed his trustees to apply one-fifth of his 
residuary estate “for such patriotic purposes or objects and such chari- 
SUM enon or institutions or charitable object or objects in the 

ritish Empire as they in their absolute discretion should select.’ The 
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Court of Appeal held that the words of the gift must be read disjun- 

e  ctively and that since the trustees could apply the trust property for 
noncharitable purposes under it the trust was void. This view was 
upheld by the House of Lords.” 


Examples of charitable objects under the English Law 


(a).Relief of poverty: Besides gifts to the poor generally, gifts to 
particular classes of poor persons are also charitable, e.g. the poor of a 
Specified place of parish. So in Bristow v. Bristow, (1812) 5 Beav. 989, 
where the testator left money for the relief of the poor ‘‘on my little 
estate in suffolk” was held to be charitable, although if the gift had been 
solely for the purpose of benefiting the estate, it would not have been 
charitable. “Gifts to the inmates of a workhouse, to widows and orphans 
(whether generally or of a specified class or place ), to servants, to poor 
house keepers, or reduced gentlewomen, are all charitable. So are gifts 
to members of particular classes of the community who have been reduced 
to poverty, such as tradesmen or unsuccessful authors. Trusts to poor 
relations, whether generally; or of particular classes, such as descendants: 
have also been regarded as charities, and so also have gifts for the poor, 
with a preference for the testator’s poor relations. 


“ Farther, gifts for the establishment or support of institutions for 
the benefit of poor persons, or of particular classes of poor persons are 
obviously charitable and this inciudes orphanages for the children of 
members of particular classes, professions or trades. A friendly society 
is charitable where the receipt of relief is conditional on the existence of 
poverty, but not otherwise. Moreover, whilst the Statute of Elizabeth | 
speaks, of “ the relief or redemption of prisoners, a bequest for the relief 
of persons imprisoned for nonpayment of fines incurred through a breach 
of law is void, as contrary to public policy, which conditions the classes 
of purposes which are to be regarded as charitable. 


** A gift to a religious community which exists for the relief of the 
sick or the education of the poor; is, of course charitable. So isa gift 
for the benefit o? poor emigrants, but not one for the promotion of 
emigration in general, and a bequest for the oldest respectable inhabi- 
tants of a village was held to be charitable on proof that the real pur- 
pose of the gift was to confer benefits on the aged poor. " See Keeton, 
pp- 138, 189 and authorities cited therein. 

(b) Advancement of education: Whilst the gift of property for 
the advancement of education or knowledge generally has been repea- - 
tedly held charitable, it has been held that a gift for the increase of - 


‘knowledge without the propagation of it would not be. See Keeton p. | 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri | 


s.9] CHARITABLE PURPOSES AND VALIDITY lit 


189 citing Whicker v. Hume, (1858), 7 H.L.C. 124, 155 Gifts for the. 
support of schools, colleges, and other educational establishments, or for 
their foundation, whether generally or in particular are charitable. See 
Case of Jesus College (1616), Duke 78; A. G- v. Margaret and Regius. 
Professors at Cambridge (1682), I Vern.55. So are gifts for the establish- 
ment of professorships, lectureships, fellowships, scholarship, prize essays 
and other academic rewards ( See Case of Jesus College :(1616) Duke, 78; 
A.G. v. Margaret and Regius Professors at Cambridge (1682), 1 
Vern. 55) In Re Golt (1914) Ch. 193, a gift to Leeds University for 
a scholarship for male students of “ British and Christian Parentage ” 
was held good as a charitable gift. A gift for educational purposes is- 
none the less charitable because it contemplates a particular type of 
education ( See Income Tax Commissioners v. Pemsel, ( 1891 ) A. C. 581 p 
or the education of a particular class of persons; (See A.G. v. Lons- 
dale (1827) 1 Sim. 05) or the promotion of a particular branch of 
study. See Royal Society v. Thompson (1881), 17 Ch. D. 407. 
In Re Dupree’s Trusts (1945) 114 L.J. Ch. 1, a trust for the- 
encouragement of chess playing among boys and youths in Portsmouth 
was held to be charitable. In Re Shakespeare Memorial Trust, ( 1923 ) 
2Ch. 398. a gift for the erection and endowment of the Shakespeare 
Memorial Theatre for the performance of Shakespeare plays, for the. 
revival of English drama, and for the development of the art of acting 
was held charitable, but In Re Hummeltenberg (1998) 1 Ch. 287, in 
was held that the establishment of a college for the training of spiritu- 
alist mediums is not a charitable object. In Bonar Law Memorial Trust: 
v. Commissioners of Inland Revenue, (1983) 49 T.L.R. 220, the 
objects of the trust were defined as follows— 


(a) “To honour the memory of a great statesman (Mr. Bonar: 
Law) (b) to preserve a great and beautiful historical building from 
destruction; (c) To cause the said mansion house and gardens and park 
to be used for the purpose of an educational centre or college for edu-- 
cating persons in economics in political and social science, in political. 
history with special reference to the development of the British Consti 
tution and the growth and expansion of the British Empire and in. 
such other subjects as the governing body may from time to time 


deem desirable." i , 


Finlay J., held that inasmuch as the last clause gave the gover-- 


ning body authority to promote lectures which were simply propaganda 
for a political party, the purpose could not strictly be termed chari- 


oe Keeton observes, at p. 141, that in view of this decision, it: 
wouid appear to be open to question whether the decision In Re Scrow-- 
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-croft (1898) 2 Ch. 688; could not be supported. In that case, the 
maintenance of a village club and reading room “‘to be used. for the 
furtherance of Conservative principles and religious and mental impro- 
vement, and to be kept free from intoxicants and dancing? was held 
'to be charitable. 


In Halsbury's Laws of England, vol. Edn. 2, p. 187 para 178 
the law is stated as follows: 


A trust for the attainment of political objects is invalid, not 
‘because it is illegal—for every one is at liberty to advocate or promote 
by any lawful means a change iu a law—but because the Court has 
no means of judging whether proposed change in the law will or wi 
not be for the public benefit, and therefore cannot say that a giftt 
‘secure the change is a charitable gift. Any purpose with the obje: 
of influencing the Legislature is a political purpose. 


In Bowman v. The Secular Socicty Lid., (1917) A. C. 406; 86 L.J. 
Ch. 568, quoted in Hidayat Beg vt Behari Lal, A.I.R.1945 All. 25, 
Lord Parker in his speech observed as follows: 


But a trust for the attainment of political objects has always been 
held inyalid, not because it is illegal, for every one is at liberty to 
advocate or promote by any lawful means a change in the law, bui 
because the Court has no means of judging whether a proposed change 
in the law will or will not be for the public benefit, and therefore 
cannot say that a gift to secure the change is a charitable gift. 


(c) Advancement of religion : Under the English Law, "whilst 
‘gifts for the religious of instruction of the public generally, or of a 
section of it are clearly charitable, gifts for the religious benefit of s 
particular individual or specified number of individuals are not." Thus, 
gifts in general terms, such as, “ for the worship of God " have been: 
consistently upheld, and innumerable bequests for the support ol 
‘Christian missions abroad have been held to be charitable. Further- 
more, gifts for the benefit of ministers of religion in a particular place, 
-or for the establishment of a bishopric, or for the increase of clergy- 
men’s stipends, either generally or in a particular place or church, or 
for the preaching of a particular sermon, or for a minister to preack 
‘on some special occasion, are all charitable. So also is a gift for 
“infirm sick and aged priests." Gifts to provide or maintain places 
of worship, or for the repair of the febric or a part of it, the maintens. 
nce of monuments or the installation of ornaments (including clocks) are 
charitable also. A gift for the maintenance of the churchyard i; 
charitable and so is a bequest for the erection or maintenance of vault: 
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or tombs in the church, but a gift for the erection or maintenance of a 
particular tomb in a churchyard is not a charity, although a bequest 
for the repair of all headstones on the graves in churchyards of a 
particular sect is." See Keeton, pp. 141,142, and the authorities 
cited therein. 


It appears from Thornton v. Howe (1862), 31 Beav. 14, that the 
maintenance of those religions will be held to be charitable which are 
not subversive of morality. See Keeton, p.142. But see Yeap Cheah 
Neo v. Ong Ching Neo (1875) L.R. 6 P.C. 881; Re Hummeltenberg, 
(1923) 1 Ch. 287; In Re Price (1948) Ch. 422. Keeton, p. 142 f. n. 10. 
It has been held that the phrase ''for parish work" is too wide and 
any gift for that purpose would fail for uncertainty. See Keeton, 
pp. 143-144 and authorities cited therein, especially. In Re Ashton’s 
Estate, Westminster Bank v. Farley, (1988) Ch. 482: affirmed H. of In 
sub rom. Farley v. Westminister Bank Lid. (1989) 108 L.J. Ch. £07. 
In Re Thackráh (1989) W.N: 118, a testatris gave 2500 to the Oxford 
Group. Inasmuch ss this body has no formal legal existence or con- 
stitution, the legacy failed as a direct gift to a definite body; ind the 
question then arose whether it could be regarded as a valid charitable 
bequest. It was held that, although the Oxford Group sought to 
bind people together by religious bonds, that was rot what was meant 
by the promotion of religion, nor did the Group exist purely for the 
purpose of promoting religion, and the gift therefore failed for un- 
‘certainty. 


(d) Other charitable purposes: Roughly speaking, under this 
head are included, a great variety of general purposes productive of 
‘public good. In Dolan v. Macdermot (1868) L; R. 5 Eq. 62: 3 Ch. 
App. 676, Lord Romilly included among them the mending of roads; 
"supplying water, and working or repairing bridges and culverts. ` In 
-Mitford v. Renolds, (1841), 1 Ph. 185, a gift of residuary estate to th? 
‘Government of Bengal, to be by them applied “to charitable, benefi- 
cial, and public works, at and in the city of Dacca in Bengal, for the 
exclusive benefit of the native inhabitants, was held to be good; and in 
.Re Hadden (1982), 1 Ch. 133, a gift for the benefit, in the Cities of 
-Vancouver and (if in the opinion of any trustees there is some equally 


“deserving object of the nature hereinafter indicated) of Nottingham or 


‘other places, of the working people, such as playing fields, parks, 
gymnasiums or other plans, which will give recreation to as many 
pelo a8 possible, but as regards Vancouver I would not exclude some 
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educational -purpose being considered,’’-. was - likewise : held to 
be charitable. 

Keeton. observes, at pp. 145 to 148: ‘“Among a vast number of 
other general purposes which have been held to be charitable, the 
following may be mentioned— à 

(a) Gifts for specific public purposes in..connection with a parti- 
cular locality, for example for. the repair of highways or bridges, for 
supplying a town with water, or with a cemetery, or for defending, 
fortifying, improving, paying or lighting a town. 

(b) Gifts for a number. of miscellaneous. purposes. tending towards 
the inprovement materially, or morally or intellectually of mankind, 
although, as was pointed out in Re Tetley, (1923) 1 Ch. 258; (1924) A.C. 
262,not all objects which can be included under this head can be regarded 
as charitable. Amongst such objects which have been recognised a8 
eharitable are gifts tor providing lifeboats. and to the Royal “National 
Lifeboat Institution, gifts to the Royal Human Society, to the Society 
for the prevention of Cruelty to Animals, to veterinary..colleges or 
homes fo: animals to the Society for the Prevenion of cruelty to Children,for 
the protection of animals against vivisection, for the supprt of vegetarian 
societies, for the furtherance of psychogical healing, for the establishment 
"ef botanical garden, or a public library, or public museum. In Re 
Lord Stratheden and Campbell, ( 1894) 8 Ch. 265, a gift to a volunteer 
corps was held to be charitable, and in Re Stephens, (1892) 8 T.L.R. 
792; a gift to the National Rifle Association to be used for the purpose 
of teaching, shooting at movable objects with the view of preventing as 
far as possible a repetition of a catastrophe similar to that at Meum 
Hill was also held charitable. 

In the interesting case of Re Corelli, ( 1943 ) Ch. 332, Miss Maris 
Corelli gave her house and its contents at Stratford-on-A von, to trustee: 
on trust that it should be preserved intact, so that ''the land shall 
be enclosed as a breathing space for the town”, and after the expira- 
tion of certain interests, the house was to be held in perpetuity ‘‘for the 
benefit and service of distinguished persons visiting Stratford-upon-Avon| 
from far countries who shall be selected and recommended to my 
trustees by the Council of the Society of Authors and also as a meeting! 
place as and when required by the President of the Royal Institutio: 
of Great Britain for the annual or provincial gatherings of scientist; 
connected with that instiution." Cohen, J., held that the dominar. 
motive was the establishment in perpetuity of a hostel for the entertain 
‘ment of distinguished persons, It was therefore not a valid charitab} 


bequest and it failed for remoteness. of 
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He further observes: (Keeton; p. 147) “It is therefore manifest, 
oven from this selection of illustrations of miscellaneous charitable: ob- 
jects that there is no certain and comprehensive test whereby a- chari- 
table object can be distinguished from a non-charitable object, although 
all charitable objects are beneficial to the public, using the expression 
in its broadest sense. If the objects of the charitable purpose are situated 
abroad, the Court will not on that account regard the gift as invalid; 
but it would appear that such gifts must satisfy the follwing conditions— 


(1) The purpose designated must as in other charitable gifts, be 
necessarily charitable. s 


(2) The object must be valid, both according to English law 
and according to tho law of the place where the objects are situated. 
If the object is invalid according to either, the gift will fail. 


(3) It is contrary to public policy to earmark money for an in- 
definite time for charitable purposes abroad'. 


Indian cases 


(i) Under the Muhammadan Law a gift for charity may take 
two forms, viz. either by way of wakf, which signifies an endowment 
or else by way of sadakah which signifies a donation,  Perpetuity is 
not essential for a charitable gift. A donation may be charitable just 
as well as an endowment. ‘The majlis ceremony, the oras feast and 
illuminations in honour of a saint are valid objects of charity among 
the Dawoodi Borah community. The tomb of a Dawoodi Borah saint 
is charitable and gifts for its perpetual upkeep are valid charitable 
gilts. See Adrocate-General of Bombay v. Yusuf Alli Ebrahim, A.I.R. 
1921, Bom. 338; 8t I.C. 759; 24 Bom. L.R. 1060. 1 


Trusts fcr political purposes 


(ii) A trust to advance a political purpose is clearly bad on the 
ground that a trust for the attainment of political objects ` is 
invalid, not because it is illegal, but because the Court has no means of 
judging whether any proposed political change will or will not be 
lor the public welfare or benefit. See Subhas Chandra Bose v: 
Gordhandas J. Patel, A. I.R. 1940 Bom. 76; 42 Bom. L. R: 
89; 187 I.C. 471; In Trustees of Tribune Press, Lahore v. Commis- 
sioner of Income-tax Punjab, (A.I.R. 1939 P.C. 208: I. L-R. 198 
Lah. 475: 66 1.A. 211: 182 I.C. 882. 41 Bom. L.R. 1150 P.C. a 
case under S. 4 (8) of the Income Tax Act, 1922. For the purposes 
of that sub section "charitable purpose” includes relief of the poor; 


education, medical relief, and the advancement of any other objects 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


:116 THE BOMBAY PUBLIC TRUSTS ACT, 1950 [s.9 


` of general public utility; but excludes that part of the income of a 
- private religious trust which does not enure for the benefit of the 
' public) (popularly known as the Tribune case a testator by his will 
directed that the property in the stock and his good-will in press and 
a newspaper founded by him should vest in a committee of trustees who 
were authorized to maintaion the press and newspaper in an efficient 
condition keeping the liberal policy of the news-paper and devoting 
the surplus income after defraying the current expenses of the press and 
newspaper in improving the newspaper and placing it on a footing of 
‘permanency. The object of the testator in founding the newspaper as 
disclosed from the articles appearing in the issues during his lifetime 
"was to benefit the people of his province by providing them with an 
-English newspaper, the dissemination of news and ventilation of opinion 
upon all matters of public interest. Though during the testator’s life- 
time question of politics and legislation were discussed in the news- 
paper political purpose was not dominant;in it and these questions were 
discussed as many other matters were discussed in it. It was held 
that although the newspaper was not for tho purpose of ‘ “education” 
within the meaning of S. 4, the object of the newspaper could fairly 
be described as "supplying the province with an organ of educated 
public opinion’ and as such it was a trust wholly for the advance- 
ment of an object of general public utility within the meaning of S.4 — 
(3) of the Income-Tax Act. (On appeal from In re The Trustee of the | 
Tribune, A.I.R. 1935 Lah. 570 (F. B.) 16 Lah. 829; 158 I. A. 306) 


In Mirza Hidayat Beg v. Seth Behari Lal, (A.I.R, 1941 All. 225); 
the settlor executed a deed of wakf by which he dedicated virtually 
his entire estate for purposes of national education and for founding a | 
school to impart such education by establishment and maintenance ol | 
a school where the said education was to be imparted according to the 
congress standard and for a boarding house and for giving scholarships 
for foreign studies. The trust was to be free from official control and 
restrictions. The medium of instructions was to be vernacular. 
The deed was executed when the non-co-opration move- 
ment was in full swing. It was held that the trust was 
not valid on the grounds that it was vague, noncharitable 
and opposed to public policy. It was observed in .this case: “ In 
England a trust for educational purposes also where educational pur- 
poses are subordinated to political purposes so as to make the dominant 
purpose of trust a political one, is also regarded as non—charitable and 
consequently indefinte: See ( 1939 ) 17 Tax. Cas. 508, (1998) 10 
Tax. Cas 748 and also 66 I.A. 241. But we do not understand i; 
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to be the law in England that. a trust for education and for founding 
and maintaining school for imparting education becomes non-charitable 
and consequently indefinite merely because it is to be administered by . 
à political party, nor is such a trust to be regarded as non~charitable 
and consequently void for uncertainty because it directs the ideal of a 
particular political party to be followed in education so long as the 
trust is intended to really for education and educational purposes, and. 
it is not a mere cloak for political propaganda under cover of trust. 
Indeed we know that where political purpose or non—charitable purpose 
was subordinated and educational purpose preponderated even in a 
mixed trust, such a trust was maintained and enforced. See ( 1898 ) 
2Ch. 638 and (1931)1Ch. 240 at pp. 250 and 252. The trust 
in this case is for national education and for the establishment and 
maintenance of a school where national education is to be imparted and 
for a boarding house and for giving scholarships for foreign studies. It 
may be that in the Board of Trustees there are six persons belonging 
to a political party and one political party has a predominant voice in 
its administration. It may be that the education to be impar- 
ted in the institutions is to follow the ideals of a political 
party but the real purpose of the trust was education and 
. We are definitely of opinion that the trustees under this trust so conduct- 
ing education as to make it political propaganda will not be following 
the directions of the settlor and can be restrained ”. 


In All India Spinners Association v. Income-Tax Commissionner; 
(ALR. 1944 P.C. 88,43 Bom. L.R. 742), the dominant object 
and purpose of the All India Spinners Association, an unregistered 
and unincorporated association of individuals, was the development of 
spinning and khaddar. Though it was established with the consent of 
the All India Congress Committee as an integral part of the Congress 
organisation it had independent existence and powers unaffected and 
uncontrolled by politics. Out of the funds in its hands which were mostly 
contributed by donations from the public and subscriptions from the mem- 
bers of the Association, the Association bought charkhas and hand- 
looms and supplied them to the poor people free of charge. ` It further 
bought raw cotton and gave thesame tothe said persons for spinning yarn 
out of it which yarn was then given out to other poor people for hand- 
weaving into cloth. The wages paid to the spinners and weavers were 
not based on the current wages prevailing for similar work but were 
fixed on the basis of giving to the said peFsons as far as possible an 
income sufficient to enable them to support their families. The cloth 


so woven was sold in the khadar stores established by the Association. 
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The price charged to the public for such: cloth was calculated :on: the 
basis of the cost price incurred by the Association in the manner here- 
inbefore statea plus a certain percentage for shop and overhead charges; 
without any reference to or connection with the demand for the same 
and the price of similar mill cloth sold in the market. In the ordinary. 
course the monies realised by the Association by such sales wero a 
little more or less than the cost calculated on the aforesaid basis. 
When there was a surplus in the amount realised by the sale of cloth, 
such surplus was utilised in the same manner as the other funds of the 
Association inter alia in getting yarn and cloth mannfactured and 
providing wages for the persons engaged in such manufacture. ‘There 
was no question of profit-making in the activities of the Association. 
“The funds and the assets" held by tho All India Spinners Association 
were to vest in the board of trustees, who were also to be the executive 
council and "(to hold the same for the purpose of the Association". 
. The council of the Association was to have independent existence and 
they were to do all things which may be necessary for the furtherance 
` of its objects. There was a-special provision enabling the council to 
act as an agency on behalf of the Congress to receive self-spun yarns 
as subscriptions to the Congress. There was no power to distribute 
any surplns income among its members. Every person wishing to 
join the Association must sign an application to be enrolled stating 
that he had read the rules and forwarding his subscription. It was 
held that the purpose of the Association was relief of the poor and 
included the advancement of other purposes of general public utility 
within the meaning of S. 4 (8) (i) of the Income-Tax Act, that the 
special provision enabling the council of the Association to act as an | 
agency on behalf of the Congress to receive self-spun yarn as subscrip 
tion to the Congress was a separate and independent matter apart 
from the general object of the -Association and did not affect its 
freedom from political purposes, and the Association therefore came 
within the exemption under S. 4 (8) (i) of the Income-Tax Act. It 
was observed in this case: E 


“Tt is true that S. 4 (8) of the Act (Income Tax Act), has 
largely been influenced by Lord Macnaghten’s definition of charity in 
(1819) A.C. 581 at p. 583, but that definition has no statutory authority” 
and is not precisely followed in the most material particular: the words” 
of the section are “for the advancement of any other object of general 
public utility" whereas Lord Macnaghten’s words were “ othe 
purposes beneficial to the community." The difference in language” 


. L . LI . £ 1 1 — 
particularly the inclusion in the Indian Act of the word ‘pub "is d 
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importance. The Indian Act gives a clear and succinct definition 
which must be construed according to its actual language and meaning. 
English decisions have no binding authority on its construction and 
though they may sometimes afford help or guidance, cannot relieve the 
Indian Courts from their responsibility of applying the language of the 


Act to the particular circumstances that emerge under condition of 
Indian life 


In In re Lokmanya Tilak Jubilee National Trust Fund, (A. I.R. 
1942 Bom. 61; 198 I.C. 544; 48 Bom. L.R. 1027), the objects specified 
in the Trust deed were as follows: ‘‘(a) The advancement of any 
purpose which might in the uncontrolled opinion of the managing com- 
mittco be national ior of national importance for the inhabitants of 


‘British India by any means which in the like opinion of the managing 


committee be constitutional (b) ‘The political advancement of India 
having for its goal the acquisition of complete national autonomy or 
‘Swarajya? to be attained by all constitutional agitation and means (c) 
The diffusion of political education and knowledge as to the political 
affairs of India and propagandist work both in India as well in any 
part of the world outside India having for its aim the acquisition of 
complete national autonomy or ‘Swarajya’ as aforesaid. (d) Any object 
which may conduce to any of the aforesaid objects." It was held 
that the trust was for a political purpose and that it did fall within 
the purview of S. 4 (8) of the Income-Tax Act. 


Improvement of Industries 


(iii) In Commissioner of Income-tax v. Naidu I.E.T. Trust 
(A.I.R.1919Mad. 625; I.L.R. 1942 Mad. 921; 2081.C.220; (1942) 2 Mad. 
L.J. 230) the objects of the Trust created by N were (1) to provide 
permanent facilities for the improvement of motor; electrical and cther 
industries and transport in the country; (2)to found an institution 
providing for research, education and training in that connection; (8) 
to ensure the performance and efficiency of the institution by placing 
at its disposal the work-shops and motor transport concerns in which 
the founder was interested. The contemplated institution was not to 
be brought into being immediately but the foundation of the same was 
left over until the companies had made sufficient money for the 
purpose and the companies in which N was interested were to have the 
benefit of the assets set apart by him. So long as N was the 
managing trustee he was given the power not only to borrow money 
for the purpose of the trust but he could borrow monies for his own 
purposes on the security of the assets set apart by him and to sell 
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immovable properties belonging to the trust for the purpose of floating 
other companies. The trustees were empowered to advance to the com- 
panies in which N was interested monies for discharging their liabilities 
purchasing and substituting other more economical engines for the 
petrol engines on buses run by them, and for constructing passengers- 
shed and garages and other "amenities and facilities” for the use of the 
transport service "wherever the Trust is interested." It was held that 
(1) no duubt if the assets which N purported to set apart were to be 
devoted directly to the objects speciffed in the deed, the trust would 
have been a charitable trust withim S. 4 (3) (i) of the Income Tax 
Act; (2) in view of the provisions of the deed by which the assets 
could be utilized for N’s own purposes or the purposes of his own 
companies, the deed could not be said to have created a trust wholly. 
for charitable purposes. The idea that some day the institutions 
contemplated by the deed might be founded was not sufficient 
compliance with S. 4 (8) of the Income Tax Act. 


(iy) In Chaturbhuj Vallabhdas v. Commisisoner of Income Tax 
(1946) 14 I.T.R. 144, 48 Bom. L.R. 63 a will contained a provision to 
the following effect: “My trustee shall utilise my reeiduary property 
for such acts of charity as he deems proper. But if my trustee thinks 
fit, he can give a one-fourth part of my residuary property to all or 
one or more than one of my daughters or to the sons of my daughters.” 
It was held that the three-fourths of the income of the residuary estate 
which was directed by the testator to be utilized for charity was income 
from property held in trust or other legal obligation wholly for E 
ous or charitable puposes. 


(v) Where under the deed of trust the income of the trust pro- 
perty which was vested in the head of a community was applicable 
among others “for carrying on the agricultural, industrial, commercial 
and other pursuits of the said community," for entertaining guests, 
giving at homes or parties, and for such donations for charitable or 
religious purposes, contributions to memorials funds raised for holding 
social, educational, religious, industrial or political conferences or con- 
gresses, and for public entertainments, as the then spiritual head, and, 
after him, the spiritual head for the time being may deem fit; and no 
part of the. property was set aside for any charitable or religious pur- 
poses so that it could be identified as appropriated exclusively for such 
puposes, it was held that it was not “income derived from property 
held under trust or other legal obligation wholly for religious or chari- 
table purposes." See Mohammad Ibrahim Malik v. Commissioner of In- 
come-tax A.I.R. 1930 P.C. 226; 125 I.C. 879. 
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(vi) A wakf deed provided Inter alia that 84 per cent of the net- 
income of the trust referred to as the ‘Family Charity Fund’ should ba 
spent “‘for the maintenance, support or well being of the poor, needy> 
destitute, distressed, disabled or unemployed members of the families of 
A, his sons, grandsons, and male lineal descendants from genera- 
tion to generation, including payments in the shape of monthly 
or periodical doles or pensions or of lump sums on religious or 
ceremonial occasions.” A further 33 -per cent, known as 
‘Education Fund’ was to be spent for educational purposes and 
the remaining 33 per cent known as the ‘Charitable and 
Religious Fund’ was to be used for the relief of poor members of the 
Mahomedan community. The Income-Tax authorities allowed exem- 
ption under Section 4 (8) (i) of the Income Tax Act in respect of the 
‘Education Fund’ and ‘Charitable and Religious Fund’ but disallowed 
it in the case of the ‘Family Charity Fund.’ On a reference under 
section 65 (8) of that Act, it was held, that portion of the income of. 
of the trust which was allocated to ‘the ‘Family Charity Fund’ was. 
not exempt from taxation under Section 4 (8) (i) of that Act. See 
Commissioner of Income Taw v. Karim Bros. Charity Fund, (1943) 11 
LT.R, 608. Beaumont-O.J.,— Marriage ceremonies cannot be regarded 
a8 charitable. e 


(vii) By a deed of wakf a settlor made a settlement of immoveable 
property for the benefit of his poor relations, for celebrating Mohurrum 
and other religious festivals of the Shiahs; for the conduct of marriages 
and burials of poor Mussalmans, for the benefit of poor Syeds and 
for such other religious, pious or charitable purposes as are allowed by 
Mussalman law as applicable to Shiahs. The deed directed that a 
specified part of the income of the property should be devoted to each 
of the aforesaid objects, but the trustees were at liberty to vary the 
distribution of the income among the objects of the wakf. It was held 
that the benefit of the poor relations of the settlor could not be deemed 
to be a settlement for a charitable purpose, and as the trustees were 
given the power to apply the whole of the income for that object, the 
deed did not fulfil the requirements of section 4 (8) (i) of the Income 
Tax Act. Consequently any portion of the income of the wakf property 
was not entitled to exemption under section 4 (8) (i) of the Income Tax 
Act. See Commissioner of Income Tax, Madras, v. Aga Abbas Ali Shirazi, 
(1944 ) 12 I.T.R. 179. 


i (viii) The a2ssesseo, a temple, was founded in 1883 and consecrated 
in 1886. An instrument of dedication executed in 1887 provided that 
a fund had been collected for the purpose of building and endowing the 
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‘temple and a sum of Rs. 17,000 remaining after construction of the 
temple shculd be invested and used exclusively for the purposes of the 
‘temple and the donors had released allinterest in it. The fund in course 
of time amounted to several lakhs of rupees. The income of the Fund 
received by certain members of the original settlor’s family as trustees 
was claimed by the Income Tax Authorities as taxable. The Appe- 
dlate Tribunal found that the public had from the very beginning 
exercised the right cf going to the temple and worshipping the deity 
there, that the income was spent on Sadavart, Pathashale Dharmsala 
etc., that these benefits were open to the public and that the properties 
of the temple had always been administered as belonging to a public 
trust. It was held, that although it was not stated in the document 
whether the trust was a private or a public one and there was no 
presumption one way or the other, there was ample evidence for arriv- 
ing at the conclusion that the assessee temple was a public religious 
trust and as such the income derived from the trust was exempt from 
taxation under section 4 (8) (i) of the Income Tax Act. It was further 
held, that no jurisdiction is entrusted to the High Court by section 66 
either to go behind or to question statements of facts made by the Appe- 
Hate Tribunal in the statement of case. The issue whether property 
is held under trust for religious or charitable purposes raised both ques- 
tions of fact and questions of law, or possibly mixed questions of fact 
and law. See Commissioner of Income Tax C.P. and U.P. v. Shri 
Dwarka Dheesh Temple, Cawnpore; (1946) 14 I.T.R. 410. 


(ix) By his will made in 1882 K had made provision for a num- 
yer of capital funds and annual sums to be applied for purposes which 
were religious or charitable in character. The totalsum which could 
be spent annully was fixed by the will at Rs. 26,050; but the testator’s 
estate began to produce a surplus income. The High Court held that 
the assessee's father, who was one of the executors of the will and also 
the heir of the testator was beneficially entitled to the surplus income. 
He wasalsoof a charitable disposition. Therefore by a deed of trust for 
religious and charitable purposes made in 1908, which was sanctioned 
by the Court, there was a settlement of part of the testator’s estate 
and of part of the accumulated surplus which wae calculated to he 
sufficient to produce an annual sum of Rs. 26,050. This trust fund 
also produced surplus income and the High Court declared that it be. 
longed to the assessee's father. After his death, it was again declared 
by the High Court that the assesseo was entitled to the surplus income 
and to execute a trust deed in respect of the surplus for religous and 
charitable objects. On 7th October 1940, the assessee created a trust of 
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his right title and interest in the trust properties yielding the surplus 
income “for religious and charitable objects such as (1) poor relief (2) 
famine relief, (3) providing medical and.surgical relief to the needy and 
poor, (+) supply of fodder to animals and cattle; (5) advancement of 
education (6) advancement of Hindu religion, (7) upkeep and mainten- 
ance of charitable institution and (8) such other purposes beneficial 
to the Hindu community and Indians in general not falling under 
preceding heads." ` The question was whether the surplus income was 
entitled to exemption from income tax under section 4 (3) (i) of the 
Indian Income Tax Act on the ground that it was income from 
property held under trust or other legal obligation wholly for religious 
or charitable purposes. It was held, (1) that under the deed the 
income was to be applied for religious and charitable objects only and 
the several objects mentioned in the deed were to be regarded as 
` illustrative of the type of religious or charitable objects to which the 
trustees might apply the funds; (2) that object No, 4, the supply of 
fodder to animals and cattle was a religious and charitable object; the 
object No. 8, “such other purposes beneficial to the Hindu community 
and Indians in general not falling under preceding heads”, came 
directly under the last object in the definition of **charitable purposes" 
in section 4 (8) and was not void for uncertainty. See Vallabhdas 
Karson Das v. Commissioner of Income Tax, Bombay (1947) 15 I.T-R. 82. 
The business referred to in cl. (b) of the proviso to S. 4 (3) (i) of 
the Indian Income-Tax Act, 1922, need not be business which is held 
for religious or charitable purposes, provided it is business carried on 
behalf of a religious or charitable institution. Dharma Vijaya Agency 
v. Commr. Income-Tax, 61 Bombay L. R. 1421. 


Under a Deed of Declaration of Trust executed by Sir Sassoon 
David, Bart. and others, the trust fund was declared to be held by 
the trustées upon trusts to apply the net income thereof, for all or any 
of the six purposes enumerated in clause 18 therein, namely, (2) the 
relief and benefit of the poor and indigent members of Jewish or any 
other community of Bombay or other parts of India, or of tho world; 
(b) the institution, maintenance and support of hospitals and schools, 
colleges or other educational institutions, (c) the relief of any distress 
caused by the elements of nature such as famine, pestilence, fire; 
tempest, flood, earthquake or any other such calamity, (d) the care 
and protection of animals useful to mankind, (e) the advancement of 
religion and (f) other purposes beneficial to the community not falling 
under any of the foregoing purposes. Clause 18 contained certain 


provisos which inter alia stated: ‘‘ Provided always that in applying 
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the income as foresaid the Trustees shall give preference to the poor 
and indigent relations of members of the family of the said Sir Sassoon- 
David, Bart., including therein distant and collateral relations; pro- 
vided further that in the application of income of the said Charitable 
Trust Fund the said Trustees for the time being shall observe the 
following proportions, viz: that not less than half the income of the 
said funds shall at all times be applied for the benetit to the members 
of the Jewish Community of Bombay only (includiug the relations of 
Sir Sassoon David, Bart. as aforesaid) and Jewish objects and parti. 
cularly in giving donations to the members of the Jewish Community 
of Bombay on the anniversary of the death of the said Sir Sassoon 
David, Bart. and his wife... and the remaining income for the benefit. 
of all persons and objects including Jewish persons -and objects and 
in such proportions as the said Trustees may think proper.” On the 
question whether the trust fund was exempt from taxation under §, 4 
(8) G) of the Indian Income-Tax Act, 1922, it was contended by the 
Department that the trust was primarily for the benefit of the relations 
or members of the family of Sir Sassoon David, Bart :— 


Held; that the earlier part of cl. 18 of the trust-deed, omitting 
the provisos, constituted a public charitable trust, that the circumstance 
that in selecting the beneficiaries under cl. 13 (a) preference is given 
under the provisos to the relations or members of the family of Sir 
Sassoon David, Bart., did not affect that public charitable trust, and 
that, therefore, the income from the trust properties came within the- 
scope of S, 4 (8) G) of the Act, and was entitled to exemption from tax. 
Trustees, Charity Fund v. Commissioner Income-Tax 61 Bombay L. R. 
(S.C.) 1452. 


(xi) An object of the trustis something definite and unvarying; 
it is the intention that the settlor has for settling his property; it is an 
object with which the Court can rarely interfere except when a question 
of the cy pres doctrine comes in. But the direction with respect to its invest- 
ment is entirely different. No Court exercising equity jurisdiction is ever 
tied down by the directions of the settlor with regard to investments. 


What s. 4 (3) (i) of the Indian Income-Tax Act 1922, has in 
view is not merely a religious or charitable purpose, but also that the 
object of the trust must be an object of general public utility. The 
bounty of the settlor must be directed towards the public as a whole 
or a section of the public but merely a conglomeration of men who 
constitute a mere group and the nexus which ties them is mot a nexus 


which constitutes. thamwausectiPeontthe DERG prem fh; trust would not 
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be a trust which would fall within the ambit of s. 4 (8) (i) of the 
‘Act. 60 Bom. L.R. 851 The Commissioner of Income-Tazs v. u/s 
Walchand Diamond Jubijee Trust. - 


(xii) A provision in a will that the testator should be buried in 
a samadhi to be built by his executors and a matam erected over it, 
where pooja to god Siva is to be performed daily cannot be regarded 
as a dedication of property to a public charity. Such a direction can- 
mot constitute a charitable endowment. Since the matam over the 
tomb can only be regarded as an adjunct of the tomb, such a building 
cannot be deemed to be a building erected for a public charitable 
purpose, even though daily worship is to take place there. Such a 
direction is unlawful and the Court cannot apply the doctrine of cypres; 
because there is no general charitable intention. See Draiviasundaram 
V. Subramania, A.I.R. 1945 Mad., 217; I.L-R. (1945 ) Mad. 8545 (1915) 
1M.L.J. 828. But a direction to erect matam for feeding of the poor 
and within its precints to instal idols, where there was to be daily 
pooja as well as pooja on festival days, has the effect of constituting a 
public charity. So also the direction to the supply of butter-milk to 
poor persons constitutes a bequest for a public charity. (xiii) Vanabhoja- - 
am Dharman is not too vague an object of a charitable trust. See 
Muthuswami v. Rayalu; A.I.R. 1925 Mad. 689; I.C. 315. ( xiv ) Section 
18 of the Transfer of Property Act, 1882, also refers to transfers for 
the benefit of the public in the advancement of religion, knowledge, 
commerce; health safety or any other object beneficial to mankind. 
Trusts relating to Muktad and Baj ceremonies prevailing among Parsis 
have been held good as charitable gifts See A.I.R. 1937 Cal 67; 170 
I.C. 290; I.L.R. (1937) 1 Cal. 515. Similarly, in R.M.S. Firm v. 
Muthuswami Odayar, dedication to feed poor, pilgrims and distribute oil 
among them during certain days, was held for the benefit of the public 
and as advancing religion according to the tenets of Roman Catholic.. 


The restrictions against perpetuity do not apply to property trans- 
ferred for the benefit of the public trusts. The rule incorporated in 
section 14 of the Transfer of Property Act and section 114 of the Ind- 
ian Succession Act can be observed with advantage by reference to 
reported cases for the purpose. 


Charitable trusts in futuro are no exceptions to the modern Engli- 
sh rule against perpetuities which deals with estates in futuro. There- 
fore charitable trusts, to be valid in England must vest within the 
period allowed by the English law and if the vesting may be delayed 


beyond that period even the charitable trust will fail. Sea Chanderla- 
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.yne v. Brockett 8 Ch. 206, 211; Re Bowen (1893) 2 Ch. - 491; Re 
Stratheden & Campbell (1891)8 Ch. 265; Re Swain(1905)1Ch. 669 
But the position in India is different. Thus the Transfer of Property 
Act, sec. 18, relaxes the rule against perpetuities embodies 
in sec. lin respect of transfer of property for the benefit of the 
public in the advancement of religion; knowledge, commerce, health, 
‘safety, or any other object beneficial to mankind and therefore the 
vesting of such transfers infer vivos may be delayed beyond the period 
mentioned in sec. 14. ‘There is no similar relaxation of the rule agai- 
net perpetuities laid down in sec. . 114 of the Succession Act. On the 
contrary sec. 118 ofthat Act imposes an additional restriction on 
charitable or religious bequests by a person who has near relations. A 
gift merely for the encouragement of sport is not a charity. Seo Re 
‘Nottage Jones v. Palmer (1895) 2 Ch. 649 (yacht racing). But the sport 
may be beneficial to the community and so a gift for playing fields, 
parks and gymnasiums to promote the health and welfare of the work- 
ing classes is a charity. See In Re Hadden, Public Trustee v. More, 
( 1932) 1Ch. 183,149. So also isa gift for the constitution ofa 
regimental fund for the promotion of outdoor sport as tending to increase 
the physical efficiency of the army. See In re Gray Todd v. Taylor 
(1995) -Ch 862; In re Marictte, Mariettc v. Governiny Body of 
Aldenham School (1915) 2 Ch. 234 (squash racket courts for a school). 
‘or & gift to maintain a library for an officer's mess, as tending to increa- 
ses the mental efficiency of the army ( See In re Good Harington v. 
Watis ( 1905) 2 Ch. 60) orto buy a site for building a public hall 
(In re Spence ) (1988) 1 Ch. 96), but not so a gift for maintenance, 
of property for the benefit of distinguished visitors to neighbourhood 
See In re Corelli (1948 ) 1 Ch. 389. A bequest for relief of infirm 
sick and aged Roman Catholic priests (In re Forster (1939) 1 Ch. 
22) or for the benefit of the choir ( See In fre Royee (1910) 1 Ch. 
514 ) has been upheld as a charitable bequest as tending to advance 
religion. Buta gift to ‘‘ such charitable institution or institutions or 
other charitable or benevolent object or objects in England " has been 
held void for uncertainty by the House of Lords. See Chichester Diocesan 
Fund v. Simpsom (1914) A.O.841. A gift for the benefit of a volunteer 
corps has been held to bea charity. See In re Stratheden and Camp 
bell (1894) 83 Ch, 265. A gift for feeding poor pilgrims, distribution 
of cil among them and saying prayers has also been held in India to 
-bo for the benefit of the public within the meaning of this section. See 
RMS. Firm v. Muthu Swami (1911) A.M. 188, (1940 )2 M.L. 


J: 808,52 M.L.W. 793, (1940) M.W.N. 1180. A bequest to 
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two charities and to the respective Vicars and wardens of two named 
churches for ‘‘ parish work " has recently been held by the House of 
Lords as not charitable. See (1939) A.C. , 480. 


Illustrations of religious or charitable uses.—The word ‘‘charit- 
able" does not occur in this section, but the transfers to which it refers 
are the same as those described in sec. 92 of the Code of Civil Proccedure 
1908; as trusts created for a public purpose of a charitable or religious. 
nature. The illustration to sec. 118 of the Indian Succession Act, 1925. 
(seo: 108 of the Indian Succession Act, 1865), gives the following list of 
bequests for religious or charitable uses; the relief of poor people; the main- 
tenance of sick soldiers; the erection or support of hospital; the education 
and preferment of orphans; the support of scholars; the erection or support 
of a school; the building and repair of a bridge; the making of roads; the- 
erection or support of a church; the repairs of a church, the benefit 
of ministers ef religion, and the formation or support ofa public garden.. 
But there is a restrictive provision in sec- 118 of the Indian Succession 
Act, 1925, designed to prevent death-bed gifts by will to. 
religious or charitable uses by. persons having near relations. See 
Marino v. Rt. Rev Fr. Privost (1941) Rang. 410. It is rather 
anomalous, as pointed out by Ameer Ali A.C.J. in M.A.F. Halfhyde 
y. 0.A. Saldanha ( 1914) 49 O'W.N. 145; that no protection is. given to 
the near relations against death-bed gifts to non-rligious or mon- 
charitable uses. There is no such restrictive provision with regard to- 
gifts inter vivos. 


Charitable trust which creates interest in proesenti are not subject. 
to the rule against perpetuity in England in the sense that property 
may be tied up for an indefinited period for a charitable purpose.. 
See Goodman v. Saltash Corporation (1882) 7 Ap. Cas. 633; Re Christ-- 
church Inclosure Act, (1888) 88 Ch. 520. In Englnd property, may 
also be tied up ‘indefinitely for even:a non-charitable purpose, e.g-, where- 
there is an unfettered gift in Proesenti to a perpetual institution so that 
the corpus and income may be used by the institution as and when it 
pleases. In England these are exceptions to the rule against perpetui- 
ties in so far as it deals with estates in Proesenti But charitable trusts to 
arise in futuro are no exceptions to the Engiish rule which deals with. 
estates or interests in future. Therefore a gift to charity upon a 
remote is void, (see In re Lord Strathden and Campbell’) except in the 
one case of a gift over from one charity to another. See Christ's. 
Hospital v. Grainger (1819) 1 Mac. and G. 560 In re Tyler, Tyler v. 
Tyler (1891) 8 Ch. 252. This last mentioned exception in English 


law was followed by a Calcutta Judge in the case of a will where- 
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"there was a bequest to a charity and a bequest over upon a remote 
event to another charity. See Administrator General v. Hughes (1918) 
40 Cal. 192, 21 I.C. 183. -But in the later case (Jones v. Administr- 
ator Geueral (1919 ) 46 Cal., 485, 47 I.C. 388) a division bench of the 
same High Court while construing the same will held that the positive 
-language of the Indian Succession Act precluded the application of that 
exception in English law and that the ruleagainst remoteness of vesting 
in sec. 101 of the Indian Succession Act, 1865 (now sec. 114 Indian Succes- 
Bion Act, 1925) applied to charitable bequsts. The Court further observed 
-that as to gifts inter vivos the Transfer of Property Act had relaxed the 
Tule against remoteness of vesting in the case of charities. This is 
‘undoubtedly correct. Not only is a gift inter viros to charity upon a 
remote event valid, as the rule in sec. I16is also relaxed, a gift to 
charity after prior interests which fail under secs. 18 and 14 would be 
~valid.. -Thus A settles property on his son and his sun’s intended wife 
successively for their lives, and then on their eldest son for his life, and 
;then to a charity. The gift to charity would be valid though, if the 
ultimate beneficiary were. not a charity, the gift would fail: under sec. 
-16 as the prior interests of the son and grandson are void under secs. 
.18 and 14 of the Transfer of Property Act. 


Religion.— A gift for the advancement of religion is recognized in 
"the section as entitled to the exemption. A gift in perpetuity for the 
performance of masses for tho soul of the donor was held to be bad in 
-one case ( Colgan v. Administrator General (1899) 15 Mad. 424), and good 
"in'another. See Andrews v Joakin (1868) 2 Beng. L.R. 148 O.C. In 
England such a gift was formerly held to be bad, but has since been 
-decided to be good on further evidence of the nature of the mass. See 
In re Caus, Lindeboom v. Gamille (1934) 1 Ch. 169. A permanent 
bequest by a Parsi for the performance of Muktad ceremonies is valid, 
for such ceremonies include prayers for the spiritual welfare of all 
Zoroastrians and tend to the advancement of the Zoroastrian religion. 
See Jamsed v. Sconabai (1911) 33 Bom. 122, 200, 1 I.C. 834 dessenting 
‘trom Limji v. Bapuji (1889) 11 Bom. 441. 


Health: A bequest by an Englishman to a hospital was held to be 
-exempt from the rule against perpetui yr, See Broughton v. Mercer 
(1875) 14 Beng. L.R. 412. 


Beneficial to mankind: The quostion whether any particular ob: 
“ject is for the benefit of public so as to exempt it from the rule against 
‘perpetuity must be determined with reference to the terms of this 


«section. dé. as uabanittod bhatcthecrsardeicbencheialtamankind ” must 
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. be-construed ejusdem generis and as referring to objects of a nature 
analogous to those specified. The language of the section is very wide 
and probably embraces objects not regarded as charities in English Law. 


Hindu Law has always regarded gifts for religious or charitable 
purposcs as exempt from the rule against perpetuity. See Bhuggobutty 
v. Gooroo (1879) 25 Cal. 112; Prafulla v. Jogendra Nath (1905) 9 Cal. 
W.N. 528; Shookmoy v. Monoharvi (1883) 11 Cal.:684 12 I.A. 103. A 
Hindu can make a. perraanent endowment for maintaining a sadavart for 
giving food to travellers. See Jamnabai v. Khimji (1890) 14 Bom. 1; 
Jugal Kishore v. Lakshmandas (1901) 23 Bom. 659,.604; Morarji v. 
Neubai (1898) 17 Bom. 351; or for the performance of religious cere- 
monies [ see Profulla v. Jogendra Nath, supra; Lakshmishaukar v. 
Faijnath (1881) 6 Bom. 2t ]: or for the endowment of an university [see 
Manorama v. Kalicharan (1908) 81 Cal. 166]; or of a hospital [ see 
Fanindra v. Administrator General (1901) 6 Cal. W.N. 821]; or a sadavart 
for giving food to Brahmins. See Dwarkanath v. Burroda (1878) 4 Cal. 
448: Manorama v. Kalicharah, supra; Rajendra Lall v. Raj Coomari 
(1906) 94 Cal. 5. He may even make a permanent gift for the 
establishment and worship of an idol, [see Bhupati Nath v. Ramlal 
(1909) 37 Cal 128, 3 1.0. 612; Khusalehand v. Mahadevgiri (1575) 12 
Bom. H. C214] for the English law as to suporstitious uses does not 
apply in India. See Judah v. Judah (1870) 5 Beng. L.R. 433; Advo- 
cate General v. Vishvanath (1870) 1 Bom. H. O.9 A.C. Khusalchand v. 
Mahadesgiri, supra. A gift in favour of anidol which would be in- 
valid in English law is not only lawful, [see Juggut Mohini v. Sokhee- 
money (1871) 14 M.I.A. 289], but is highly commendable in Hindu law. 
See Bhupati Nath v. Ram Lal (1909) 37, Cal. 128, 184, 8 I.C. 612. 


Mahomedan law allows property to be tied up in perpetuity for 
religious or charitable purposes. A permanent dedication of property 
to such objects is called wakf. Instances of wakfs are the performance 
of Kadam Sharif ceremonies; [ see I’hulchand v-Akbar Yar Khan (1896) 
19 All. 211 ]; repairs of imambaras [see Biba Jan v. Kalb Husain (1908) 
31 All. 136); reading the koran in public [ see Mazhur Husdin v. Abdul 
(1910) 83 All. 400, 9 I.C. 753 ]; Ina Bombay case, 'atmabibi v. Advocate 
General (1881) 6 Bom. 42], West, J.» said that objects which would be 
regarded as superstitious uses in English iaw were commendable under 
Mahomedan law. Mahomedan law allows property to be tied up in 
perpetuity by family settlement provided the ultimate gift after the 
extinction of the family is to charity. Such illusory wakfs were held 
eee Privy Council to be invalid [ see Abdul Fata Mahamed v-Hasamaya 
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(1894) 22 Cal. 619, 22 I.A. 76 ] but the practice has received legisla- 
tive sanction in the Mussulman Wakf Validating Act 6 of 1913, to which 
retrospective effect has been given by Act 82 of 1980. A direction for 
accumulation of income infringing the law against perpetuity has been 
held valid in a wakf. See Mutu Ramanadan v. Vav« (1914) 40 Mad. 
T16, 44 I.A. 21,93 I.C. 235. 


Section 118 of the Indian Succession Act, 1925, deals with 
bequests to religious and charitable uses. This section does not apply 
to Hindus or Mohamedans. It applied to the Parsees and to all 
others governed by that Act. As stated in Tudor on Charities, 
5th Edn., p. 11, “law recognises no purpose as charitable unless it is 
of a public character. That is to say a purpose, must in order to be 
charitable, be directed to the benefit of the community or a section of 
the community. The distinction between a public purpose and one 
which is not public is often fine." Lord Wrenbury observes: “To 
ascertain whether a gift constitutes a valid charitable trust so as to 
escape being void on the ground of perpetuity, a first inquiry must be 
whether it is public—whether it is for the benefit of the community or 
ef an appreciably important class of the community. The inhabitants 
of a parish or town, or any particular class of such inhabitants, may, 
for instance, be the objects of such a gift, but private individuals or 
a fluctuating body of private individuals, cannot.” See Verge v. 
Somerville, (1924) A.C. 496 at p. 499. No definition of what is meant 
by a section of the public has been laid down. See In re Compton, 
(1945) 1 Ch. 198 at p. 129. Lord Greener M. R. who delivered 
judgment concludes by saying that “‘on principle a gift under which 
beneficiaries are defined by reference to a purely personal ‘relationship 
to a named propositus cannot on principle be a valid charitable gift. 
And this, I think, must be the case whether the relationship be near 
or distant, whether it is limited to one generation or is extended to two 
or three or in perpetuity” (see.p. 181 of the report). In Ommaney v. 
Butcher (1823) T. & R: 260, it was held that a direction to distribute 
“in private charity” did not constitute a charitable trust. But the 
use of the word “‘private” is not by itself sufficient to indicate that the 
charity is necessarily private. See He. Sinclair’s Trust, (1884) 13 L. R. 
Tr. 150; Att. General v. Pearce, 2 Atk. 87. On this ground a trust for 
“poor relations" will fail if it is oonfined to the next-of-kin. See Edge 
v. Salisbury, (1749) Amb. 70. 


Indian Law only recognises public charities. Section 118 of the 
Indian Succession Act, 1925 is based on the statute,of mortmain (9 Ge, 


IIc. 36) : 
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Conditions for Valid Charitable Bequest 


For the purpose of creating a valid charitable bequest by will 
the conditions laid down by sec 118 cf the Indian Succession Act, 
1925, are that 4 man having a nephew or a niece or nearer relations, 
ie. father, mother; son, daughter, grandfather, grandmother, grand- 
son, granddaughter, brother or sister, shall not make a will or & 
provision in the willfor religious uses or for charitable uses unless 
the will shall have been made not less than twelve months before his 
death and has deposited it within six months from its execution in the 
Registrar's office. Three conditions must be satisfied (1) the will must 
be executed in the manner provided by sec. 63, (2) of the Indian 
Succession Act, 1925, the will must be deposited with the Registrar 
within six months of its execution and must remain so deposited until 
the death of the testator, and (8) the testator must live for a period of 
twelve months after the execution of the will. The object of the section 
118 of the Indian Succession Act is to prohibit desth-bed bequest to 
religious or charitable uses by persons having near relations. 


As regards the widow of the testator whether she is ‘nearer 
relative’ within the meaning of that section the Madras High Court 
has held that under the section a widow is not a nearer relation and 
that the bequest to charity by a person who died two days after the 
making of the will leaving a widow was valid, on the ground that the 
section had no application to any relationship by marriage. See 
Advocate-General of Madras v. Simpson, 26 Mad 532. On the other 
hand the Bombay High Court has in O.S. No 997 of 1917 (Dinbai v. 
Pestonjee) held that the widow is included in the term ‘nearer 
. Telative.”” 


- Advancement of Religion 


Religious uses may be publie religious uscs such as public temples? 
churches, or private uses such as tomb:stone for the dead relations, or 
saying of masses for the souls of dead relatives. It is only religious 
. uses which are public that the law recognises as charitable. The 
expression ''religious purposes" means purposes conducive to the 
advancement of religion. In England a bequest for religious purposes 
is held to be prima facie bequest for charitable purposes. See In_re 
White, (1898) 2 Ch. 41 at p. 52. Such purposes must tend directly or 
indirectly to instructions or edifications of the public. See Cox v. 
Manners, 12 Eq. 574; In re Ward, Public Trustee, v. Ward, (1941) 1 
Ch. 803. Hence it follows that a gift to provide for a private temple 


_or minister or Shebait for a private temple and the bequests for prayers 
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or masses for the soul of the testator or for religious ceremonies, for 
his benefit would not be charitable. (See T'udor on Charities, tth Edn., 
p. iD. 

One distinction to ascertain whether a bequest to religious uses 
is public or private is to find out whether it is or it is not liable to the 
payment of income tax. All public trusts are exempt from the 
payment of income tax but not private trusts, see sec. + (8) of the 
Income Tax Act IX of 1922, which provides that nothing contained in 
cl. (i) or cl. (ia) or cl. (ii) shall operate to exempt from provisions of the 
Act that part of the income of a private religious trust which does not 
enure for the benefit of tbe public. 

Public religious trusts are for the support cr propagation or advance- 
ment of religion. As there is nothing like state religion in India all gifts 
will be upheld as good charitable bequests if the gift is for a religious 
purpose and that;purpose contains elements of charity and is not ofa 
superstitious nature. Such a purpose need not necessarily be to the 
whole community or the whole class of objects. Thus a bequest for 
“ evangelistic works including retired missionaries but only if Protes- 
tants and a whole hearted believer in Christ" is a valid religious bequest 
for the advancement of religion. See In re Mylne, (1941) W.N. 57. 

A gift to such religious and charitable purpose as the executors may 
think proper will be upheld. See Baker v. Hutton; 1 keen, 221. 


Superstitious Uses 

** A superstitious use may be defined generally to be ono which 
has for its object the propagation or the rites of a religion nor tolerated 
by the law.” (Boyle ou Charities, p. 242). In Engl: and the Statute 
I, Ed. 6. c. 14 (Charities Act ) made certain existing religious trusts 
yoid on the ground that they were contrary to the policy of the law. 
This policy of the law is spoken of as the doctrine of superstitious uses, 
Of superstitious uses the most important are gifts for prayers or masses 
for the souls, whether of the testator or any other person. 


Indian Law as to superstitious uses.—In India neither the 
English law as to superstitious uses nor the Statute of Mortmain is ex. 
tended. But in Colgan v. Adm. General ( 15 Mad. 424) a bequest for 
the performance of mass was held to be void. ‘The decision in Colga 
v. Adm. General of Madras is based on tho English decisions ( see Wei 
v. Shuttleworth, 2 My. & K-681; Heath v. Champan, 7 Ves 190 ) whict 
were decided on the law of superstitious uses. The case of Andrews y. 
Joakim ]8 Ben. L.R. (0. C ) 118] where a gift for saying mass wsi 


held to be valid by the Calcutta Court was cited but Collins, C.J., de 
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clined to follow the ruling and held that as the bequest infringed the 
rule against perpetuities the bequest was void. His Lordship has 
made the following observations in discussing the doctrine of per petuitics; 
“it is not necessary, however, in the present case to discuss the ques- 
tion whether on general principles gifts for masses for tho soul of the 
donor or those of others should be considered to be for charitable purpo- 
ses so as to exempt them from the rule against perpetuities. The con- 
trary has been decided in many cases by which we consider we are 
bound." His Lordship distinguishes the decisions of the High Court 
of Caleutta on the ground that the rule against perpetuities was not 
raised in them and that they were decided sulely on the ground that 

the law against gifts for superstitious uses was not applicable to India.. 

It is submitted with respect that having regard to the fact that West 

v. Shuttleworth is overruled, the decision in Colgan v. Adm-General of 

Madras is no longer good law. 


Baj Rejgar and Muktad Trusts.—Akin to the theory of supersti- 
tious uses, in the Parsi community trusts have been created for the 
performance of religious ceremonies called Baj Rojgar and Muktad for 
the souls of the deceased members of the family of the settlers or testa- 
tors. The Judicial Committee following West v. Shuttleworth, has keld 
that a device of a plantation in which the graves of the testator’s family 
were placed to be reserved asa family burying place and not to be 
mortgaged or sold was void as a devies in perpetuity. [See Yeap 
Cheah v. Ong Cheng Neo, (1875) LR. 6 (P.C.) 88]. It was 
observed in that case that although the performance of the ceremonies 
was considered by the Chinese to be a pious duty it was one which did 
not seem tofall within any definition of a charitable duty, or use, thatthe 
observance of it did not lead to public advantage and that it could only 
benefit the family itself. The principles laid down in that decision 
were held to apply to Parsis. See Limji v. Bapuji Limbuwalla, 11 
Bom. 441. Following that decision, trusts for Baj Rojgar created by 
Parsis were held to be void in several cases until the decision in 
Jamshedjee v. Soonabai (See 8 Bom. 122). Davar, J., however; 
held that such trusts were not for superstitious uses but for the spiritual 
welfare of the Zoroastrians and for the advancement of the Zoroastrian 
religion and for the benefit of all mankind, Under Bombay Act 
XXIII of 1936 (Parsi Public Trusts Registraion Act ) such trusts 
were treated as public charitable trusts and the trustees of such trusts 


ne pue to file their accounts in accordance with the provisions of 
that Aet. 


The trust for the benefit of a section of the public, namely, the 
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trust for the Parsi Zoroastrian Community for education or medical 
relief, is a good public Charitable trust, Vide Unreported Judgment of 
Bombay High Court first appeal NO. 625 of 1953 decided on 1i-1-54. 


Jewish Law and Superstitious Uses:—A bequest for giving alms 
“for spiritual benefit was held void for uncertainty—Joseph Ezekiel v. 
Aaron Hye 5 Beng L.R. 423. But the question whether a bequest in 
relation to expenses and charitable distribution within one year which 
was considered necessary under the jewish religion was left open. 


Bequest for the Erection and Maintenance of Tomb:—A direc- 
tion in a will that money should be spent for the building of a tomb 
and its maintenance does mot constitute a charitable endowment 
Kunhamutiy v. Ahmed Musaliar 58 Mad. 201. A provision in a will 
that the testator should be buried in a Samadhi and that a Matam be 
erected over it where daily pooja should be performed is not a dedica- 
tion of property toa public charity—-—Draiviasundaram v. Subramania, 
(1915) Mad. 851. In Tudor on Charities, 5th Edn. p. 61 it is 
state that cases relating to a gift of the income of a fund for the up- 
keep of a tomb followed by a gift of the particular residue to a charity 
have received exceptional treatment in England. But this exceptional 
rule of English law does not apply to India (see observations of Leach, 
C.J., in the above case at p.860). In re Eighmie (1985) 1 Ch. 524 a 
bequest to charity for keeping the burial ground and monument of the 
testatrix’s husband and of herself in good repairs was held valid. But 
in a later case it was held that according to English law a bequest for 
the upkeep of the tomb and for the maintence of mausoleum was not a 
charitable object-—In ve Dalziel, (1913) 1 ch..277. 


Other Religious Uses.—A bequest to Vicar and Church Wardens 
of the parish of Oakham was held good—In re Royce, (1940) Sol 
Journal; (1910), I Ch. 514 also a bequest to the treasurer of the 
Society of infirm Roman Catholic Priests of the Diocese of Clifton is 
good—In re Foster, ( 1989 ) 1 Ch 22. A bequest to the Archbishop 
ot Westminster on trust that he should ‘‘in his absolute discretion devote 
the same to the furtherance of educational or charitable or religious 
purposes for the Roman Catholics in the British Empire in manner in 
all respects as he might think fit" was held to be valid—In re Ward 
Public Trustee v. Ward, (1941) 1 Ch.805 A bequest to apply residue for 
the benefit of persons employed in evangelistic work including retired 
missionaries as the trustees shall in their absolute discretion select js 
valid—In re Mylne, Potter v. Dow, ( 1941 )1Ch. 205. It was obseryed 


in this case that in the case of bequest for the advancement of religion 
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itis not essential that there should be an element of poverty. A 
bequest for the performance of ceremonies and giving feasts to Brahmins 
is good; Lakshmi Shankar v. Vaijnath 6 Bom. 25; Kedar Nath v. Atul 
Krishna, 12 C W.N. 1088; a bequest for performing ceremonies and 
Pooja is good— Benode Behari v. Nistarini, 83 Cal. 180. (P.C. ); a gift 
to keep choultry in repair is good—Gulam Husain v. Aji; 4 M.H.C.R. 
44; a gift for the maintenance of Anna Chutra is good, Adv. General v. 
Strang man, 6 Bom. L.R. 56. 


Locality cases.—Trusts for the benefit of the inhabitants of a 
particular locality are regarded as charitable and the principles laid 
down by English authorities apply to India (In re Tilak Jubilee Fund; 
43 Bom. L.R. 1027 at 103l. In In re smith, Public Trustee v. Smith 
—( 1932) 1 Ch. 153 the gift was “unto my country England" and 
it was held that every area and purpose which would fall within the 
gift was charitable and the gift was upheld. In this case the questions 
that were argued were (1) Is a bequest to a Country—England good? 
and (2) and whether such a bequest is charitable and both the questions 
were answered affirmatively. This case was considered in Salvekar v. 
Commissioner of Income Tax—48 Bom. L.R. 1027. In Milford v. 
Reynolds—1 Ph. 155 a testator gave the remainder of his property to the 
Government of Bengal to be applied to charitable benevolent and public 
works in the city of Dacca andthe bequest was held to be good. In Prabha 
Kuverbai v. Kasumbhai (1940 ) Bom. 761 Kania J., considered both the 
cases in re Smith and Milford v. Reynolds. In that case the bequest 
was “for the purpose of education and for rendering help to the poor 
and for any other purpose of public service deemed proper by the - 
executors at my native place at Chotila in Kathiawar in memory E 
myself and my respected father and mother." The Gujarati expression 
used “for other purposes of public service" was “‘lokopyogi’. It was 
contended that there was a general charitable intention for the village 
of Chotila but it was held that the words '^purposes of public service 
were too vague and the mere limitation of the place where the money 
was to be used did not remove the uncertainty and tue bequest failed 
on the ground of yagueness. 


Poor Relations 


Relief cf Poverty- English law. English law on the relief of 
poverty is different from the Indian Law. According to English Law a 
trust the income of which is to be applied in perpetuity for the benefit 
of poor relations or poor decendants of the tastator is charitable. (See 


Tudor on Charities, 5th Edn., p- 26-27). . Relief of aged; impotent 
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and poor is charitable whether general and indefinite as for the poor of 
a town or place and on this principle perpetual trusts for the benefit of 
poor relations or descendants of the testator are charitable; and when 
by a will a gift is made for the poor with a preference to poor relations 
an inquiry, will be directed to ascertain who are poor relations—aAtt. 
General v. Northumberland (Duke. of); 7 Ch. D. 745. (Sce Halsburys 
Laws of England,;Vol. IV, pp. 113-14). The reason why a trust for 
the benefit of poor relations is considered charitable by English law is 
that it tends to the benefit of the community in as much as it serves to 
prevent the poor relations from being a burden on the publie at large 
and secondly it is a contribution from the bounty of the testator made 
to them to enable them to carry out their duties as citizens—In re De 
Carteret, Foster v- Decarteret (1983)1 Ch. 103. But even according to 
English Law a bequest to poor relations limited to the statutory next- 
of-kin is not charitable, (Halsbury, Vol. IV, 128). The question 
was considered by Lord Green M.R. in In re Compton (1915) 1 Ch. 193 
and his Lordship has expressed a doubt on the correctness of the decision 
on this subject but declined to overrule them because many such trusts 
were carried out for generations on the faith that they were charitable, 
(see p. 189 of the Report). 


Indian Law.—Indian Law only recognises public charitable trusts. 
The expression “Charitable purposes” used in sec. +, cl. 3 of the Indian 
Income Tax Act, 1922; means only public charity. It does not inclu- 
de private trusts for religious or charitable purposes. Gifts for the 
benefit of poor generally are charitable. Relief of a particular class of 
. persons is also charitable. A gift for feeding poor and indigent Hindus 
is good, Rajindra v. Raj Coomari, 3t Cal. 5, but in Commissioner of 
Income Tax v. Jamal Mahomed—(1941 ) Mad. 862 it was held that a 
trust for the maintenance, education and other necessities of the poor 
descendants of the settlor was not a public trust and was not exempt 
from the payment of income tax. 


Poor Relations.—A bequest to benefit only the poor members of 
the settlor's family is not a public charitable trust—Taw Chew v. Taw 
Kock, A.I.R. (1989) R. 208. In Attia v. Madha—1& Rang. 575 the 
trust was to spend the income of certain immovable property “among 
my members of family who may be poor” and it was held that the 
intention of the testator was to benefit only the members of his own 
family who were poor and was not therefore a trust for a public pur- 
pose of a charitable nature within the meaning of Sec. 92 of the Code 
of Civil Procedure. In Manorama v. Kali Charan—91 Cal. 166 a 
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Hindu made a bequest for “‘poor relations, dependants and servants” 
and it was held to be good. 
Advancement of Learning 

In Statute of Elizabeth the words are ‘‘maintenance of schools of 
learning, free schools und scholars of university, the education and pre- 
ferment of orphans.” 

The word “learning” is susceptible of various meanings. In 
Archbishop Whateley’s work upon Logie it is placed amongst the equi- 
vocal words, that is, words which have two significations. He says 
learning signifies either the act of acquiring knowledge itself or the 
knowledge itself. In Wicker v. Hume 7 H.L. 124 the trust was in 
favour of the benefit cf learning and education in every part of the 
world and the argument advanced was vague for indefiniteness and 
also that it was of a non-charitable nature but this argument 
was negatived. 


? 


The word ''edueation" may be of different types. It may be 
primary, secondary or university. It may be philosophical, scientific 
or literary. A trust in favour of education simpliciter will not be void 
for vagueness or indefiniteness because the word ‘‘education” applies to 
variety of objects—Hidayet Beg v. Beharilal, (1911) All. 379. A 
bequest for the benefit of a selected boy or boys for the training of 
officers in the Royal Navy or the British Mercantile Marine according 
to the wish of the individual boy is a bequest for advancement of learn- 
ing—In re Corbyn, (1941) W.N. 116. 

Charitable bequest under the head of advancement of learning 
are establishment of schools and institutions of learning which are not 
strictly private e g.» establishment of public schools—Commissiner of > 
Income Tax v. Pemsel (1891) A.C. 531. Endowment of scholarships and 
any other object which has the object of spreading of knowledge——Uni- 
versity of Bombay v. Municipal Commissioner, 16 Bom. 217. In In re Gott. 
Glazebrook v. University of Leeds——(1944) 1 Ch. 193, a bequest of 
£3000 to found a scholarship for ‘‘male students of British and Christian 
parentage” was held to be a good bequest. In Tudor on Charities 
5th Edn. at p. 80 it is stated ‘‘bequests for the education of the donor’s, 
descendants and kinsmen at a school or college" are valid charitable 
bequests. But this statement of the law was doubted by Lord Greene 
M.R. His Lordship, however, declined to overrule decisions on this 
subject as such trusts were carried out for generations—In re Compton, 
(1944) 1 Ch. 878 reversed in appeal (1945):1 Ch. 128. In Arur v. Commi- 
ssioner of Income Tax——47Bom, L.R.:786 a settlement was made of 
G.P. Loan notes of Rs. 36,000 the interest from. which was directed to 
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be utilized in awarding scholarships to young men or women who were 
descendants of the settlor's family provided they were of a good moral 
character and otherwise deserving of encouragement. Incase the 
interest was not exhausted by the award of schorships as indicated 
above the surplus upto 50 per cent of it at the discretion of the tru- 
stees may be devoted to award scholarships to deserving applicants in 
tne Saraswat community and the balance to beadded to the corpus." A 
question was raised whether the income was liable to income tax. It 
was held that this was a private charitable trust for the benefit cf the 
members of the settlor’s family or his descendants and the fact that 
the 50 per cent of the surplus income was given in awarding scholar- 
ships to applicants of Saraswat community did not make it public as 
that was merely a matter of discretion. 


_In the case of a trust for educational purposes it is the pursuit of 
knowledge combined with its diffusion that makes the purpose chari- 
table—Midland Counties Institute Case, 14 T. C. 292. The element of 
poverty in the educational trust is not essential--University College of 
North Wales v. Taylor; 5 T. C. 415. But the trust must be for chari- 
table purposes and not merely Tor educational purposes—General Nur- 
sing Council Case, 14 T.C. 651. 


A trust for the object of national education according to the stand- 
ard put before the country by the Indian National Congress and 
for founding and maintaining a school for imparting such education 
free from official restriction or management ‘is a good charitable 
bequest and is not void either for uncertainly or as being opposed to 
public policy—Hidayet Beg .v. Behari Lal (1944) All. 877". But in 
In re Ward (1941) W.N. 45 a gift “for educational or charitable or 
religious purposes” was held to be void for uncertainty. In In re 
Osnund—(1944) 1 Ch. 66 a testator bequeathed a residue to trustees 
upon trust “in their absolute discretion to apply the same to 
the medical profession for the furtherance of psychological healing 
according to the teaching of Jesus Christ" and it was held to be 
good charity. 


_As regards skill in games a gift to promote annual chess Tourna- 
ment open to boys upto 21 resident in Portsmouth and in giving prizes 
to winners was held as Valid as it was limited to a particular locality. 
It was observed that if the trust had been for the encouragement of 
chess at large the limit would have been overstepped—Re Du press Deed 
Trusis: Daley v. Lloyds Bank, (1945) 1 Ch. 16. ; 
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Bombay 254, it was held that a gift for the political uplift of India 
was bad as being too vague and uncertain. Following this case it was 
held in Zn re Lokmanya Tilak F und—(1942) I.T.R. 26 that the trust for 
the benetit of a particular political party or for the advancement 
of particular political. opinion are not regarded as charitable. 
In In re Salvekar-—43 Bom. L. R. 1027 the Bombay High Court 
has held that trusts for the benefit of a particular political party or for 
the advancement of a particular political opinion are not charitable. 
Kania J. has observed in this case that where the dominant purpose 
of the trust is political, it is not charitable. But in the Tribune Press 
Case——Trustees of Tribune Press v. Com. of Income Taz, 41 Bom. L.R. 
1150 (P.C.) 20 Lah. 475; 66 I.A. 241 it was held by their Lordships 
of the Privy Council that a trust to maintain the press and. the news- 
paper “Tribune” in an efficient condition "keeping up the liberal policy 
of the said newspaper” which was founded by the testator was a trust 
the object of which was to supply the Province with an organ of edu: 
cated public opinion and was one of general public utility and hence 
was charitable and was free from the payment of income tax. 


Under the Indian Law incomo from charity has been exempt. 
Under Act II of 1886, any income derived from property solely employ- 
ed for religious and charitable purposes was exempt. Under Act XI 
of 1922 section 4 (8) as amended by Act VII of 1939 exemption is 
granted in respect of (i) any income derived from property held under 
trust or other legal obligation wholly for religious or charitable pur- 
poses and in case of property sold held in part only for such perposes 
the income applied or finally set apart for application thereto. 


(ii) Any income derived from business carried on behalf of a 
religious or charitable institution when the income is applid solely to the 
purposes of the institution and (a) the business is carried on in the 
course of carrying out a primary purpose of the institution, or (b) the 


work in connection with the business is mainly carried on by the 
beneficiaries of the institution. 


(iii) Any income of a religious or charitable institution derived 


from yoluntary contributions and appticable solely to religious or 
charitable purposes. 


_ The expression ‘charitable purpose’ is defined in sec. 4 (8) (xi) 
to include ‘relief of the poor, education, medical relief and the advance- 
ment of any other object of general public utility’, but not a private 
religious trust which does not enure for the benefit of the public. The 
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by the Amending Act the income of a private religious trust not enuring 
for public beneiit has been excluded from exemption. 

The definition of ‘charitable purpose’ in the Income Tox Act has 
been taken from the Charitable Endowments Act VI of 1890—( section 
2) where it ineludes * relief of poor, education, medical relief and the 
advancement of any object of general public untility but does not include 
purposes which relate exclusively to religious teaching or worship’. 
The definition given in the Income Tax Act goes further than the defini- 
tion of charity to be derived from English decisions bcc tse it embraces 
purposes of general public utility. (See In re Tilak Jubilee Funds 48 
Bom. L.R. 1027 at page 1031; All India Spinners’ Association v. Com. 
Income Taz, 12 I.T.R. 482. 

“Charity in relation to trusts in English Law has a technical 
meaning and is not confined to relief of poverty and indigence and it 
does not embrace all objects of public utility. In English Law, there- 
fore, all objects of public utility cannot be regarded 2s charity. But 
in India as observed by Sir John Beaumont; C.J. in Subhas Chandra 
Bose v8. Gordhandas Patel (1910 Bom. 254 ) all works of public utility 
or benefit may be regarded as charitable and the English decisions have 
no binding authority on the construction of the words in the Indian 
Acts, although they may sometimes afford help or guidance. According 
to Indian Law the word ‘charity’ when used in a document in a 
vernacular language without any qualifications or limitations amounts 
to a general charitable intention and falls within the definition of 
‘charitable purposes’ used in section 4 of the Indian Income Tax Act 
(see Chaturbhuj v. Com. of Income Taz, 48 Bom. L.R. 63). 

The expression ‘charitable purposes’ changes with the passing of 
years in their nature and objects and the courts take a liberal view in 
favour of any bequest which appears to be for the benefit of the com- 
munity or to be actuated by chartty or benevolence (see Falkirk 
Temperance case, 11 T. C. 371). 

“ Charitable purpose" Trust for the benefit of settlor’s family 
and members of Lad Dania Community. The Trust is valid in respect 
of lawful claims and it may be invalid as regards clauses which are 
not valid A.I.R. 1956 Bom. 81. 

To constitute a purpose beneficial to community the benefit in 
point of local area need not extend to the public at large, the benefit 
of the inhabitants of a particular district will suffice (See Yorkshire 
Agricultural Society’s case, 18 T. C. 80). 

A question arose in the Bombay High Court to decide whether 
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Panch of Shri. Brahma Kahatriya Sindhi Caste, is a public trust 
or not and it was held: The object of this Panch is to improve custom 
of the members of the Panch and for giving benefits to the members 
of the Panch.... and it is difficult. to understand how the Panch 
constitutes either the public or the section of the public.- Therefore on 
the face of it any activity of this Panch in the interest of its members 
and cannot be an object of general public utility. Vide judgment of 
the Bombay High Court in Civil Appeal No. 657 of 1954. The Chari- 
ty Commissioner Vs. Jamubhai decided on 12-7-1956. 


A trust for the upliftment of the Khoja Community is a public 
trust under this Act Vide upreported decision of Bombay High Court 
Appeal No. 50 of 1952 decided on 15-9-53 Mahommad Bhoi Vs, Ma- 
Mahommed H. HM. 


Any society which seeks to advance the object of saving cause 
from distruction and from improving the standard of cattle in our 
country, would bo said to be working for an object of general utility. 
Cattle are most im portant in the rural economy of India. The society which 
was formed for working this particular object is advancing a cause, 
which is a cause of general public utility. Vide judgment of the Bombay 
High Court in first Appeal No. 656 of 195t. The Bombay State 
Federation Goshalas Vs. The Charity Commissioner of Bombay; 
decided on 12-7-56. 


The expression ‘ general public utility’ in the Indian In- 
come Tax Act came for consideration before Their Lordships of the 
Privy Council in Tribune Press case (see Tribune Press Trustee v. Com. 
of Income Taw, 66  1.A.241). ‘Their Lordships expressed as their 
opinion ‘that the question whether a particular object is of general 
public utility, like the question whether a particular trust is charitable, 
is a question cf law, though doubtless it is for the commissioner to find 
and state any facts bearing thereon.’ (see page 250 of the Report). 
Their J.ordships held that the evidence as to the character of the 
newspsper as it was conducted in the testator’s life time did not 
establish that the dominant purpose of the trust was political. The 
object of the newspaper was to supply the Province where Lahore was 
situate with an organ of educated public opinion which was an object 
of ‘general public utility’ and it was therefore exempt from the payment 
of income tax. 


For the purpose of claiming exemption frum the payment of income 
tax the charity must be for public purpose i.e. something tending to the 
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Income Tax Gazette (1942) December p. 164) the trust was that the 
income of the fond should be applied for the benefit of any of the past, 
present and future members of the staff and other employees of Andrew 
Yule and Contd uc. ---- Leere ee rere nnno EE Gc Oxo 
......and their dependants of chez race or class who in the 
uncóhtrolled discretion of the trustees shall be deserving of consideration 
or help, more especially on account of indigence, ill-health or other 
necessituous circumstances on their retirement. It was, held that 
the trust was not for wholly charitable purposes and was not exempt 
from payment of income tax. In C.I-T. Madras v. Aga Abbas, 
(Income Tax Gazette (1944) part 11 p. 22 (1914) 1 M.L.J. 922; it was 
beld that a wakf for poor relations of the settlor with power to 
trustees to apply the income in any way they would think best did 
not fulfil the requirements of sea. 4 (3) and was not exempt. 


Where no charge is created on the property of a definite sum of 
income but charitable and non-charitable purposess are specified indi- 
scriminately, discretion being given to the trustee to spend the income 
upon any object he chooses, it is not a case of partial dedication and 
the income tax will be assessed on the entire income even though a 
portion of the inoome may actually have been used for a charitable 
purpose (See Ibrahim v. Com. of Income Taz, A.I.R. (1920) P.C. 226, 
Com. of Income Tax v. Jamal Mohamad (1941) M. 862-) 


- Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 9 (4),11, 
2(18) ——Purposes of trust mentioned in trust-deed Qa) awakening 
amongst people consciousness of their political rights through medium 
of newspapers and (2) organising public movements to promote national 
ideal— Whether such trust a public trust under Act—Making people 
conscious of their rights as citizens of India whether: an object cf 
general public utility— The two purposes mentioned in: trust deed 
whether distinct and distributive purposes. 


The purposes of a trust mentioned in the trust-deed were : (1) 
Awakening amongst the people of India a consciousness of their 
political rights by spreading the knowledge of polities amongst them 
through the newspapers “Kesari” and “Maratha” and (2) Organising 
marine public movements calculated to promote the national ideal. 
On the question whether the trust was a public trust under the Bombay. 
Public Trusts Act, 1950. 


Held that making people conscious of their rights as citizens of 
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ingly be a charitable purpose under S. 9 (4) of the Bombay Public 
Trusts Act, 1950. 


That the two purposes mentioned in the trust-deed which could be: 
carried out independently of each other, were distinct and distributive 
purposes, and that even if the second purpose be held to be a non- 
charitable purpose, the trust would be a public charitable trust in view 
of the provisions of s. 11 of the Act. 


The mere awakening of a consciousness amongst the people making: 
them realise what their political rights are; would not &mount to a 
political purpose unless the awakened consciousness is sought to be put 
to a political purpose. The carrying on of a political propaganda with 
a definite well-defined object in view is an entirely different thing from 
making people just conscious of their political rights and leaving it to 
their judgment how to use that consciousness. Laxman Balwant v. 
The Charity Commissioner, 58 Bom. L.R. 741. 


Trustees of Tribune Press V. Commissioner of Income-Tax 
Punjab, Bowman V. Secular Society Limited’, Tetley, In re: National 
Provincial and Union Bank of England Ltd. v. Tetley’, Scowcraft 


" Inre: Ormrod v. Wilkinson’, Subhas Chandra Bose v. Gordhandas 
| Patel, In re Tilak Jubilee Trust) Fund: In re Salvekar?, Commissioners 
for Special Purposes of Income-tax v. Pemsel’, All-India Spinners 


Assn. v. Oommiss. of Income-tax® and Ite Hopkinson ( Deceased”), 


1 (1989 ) 41 Bom. L.R. 1150, P.O. 2. (1917) A.C. 406 3. (1923) 
i Ch. 258 4. (1898 ) 2 Ch. 638 5. (1989) 42 Bom. L.R. 89 6. (1941) 43. 
Bom. L.R. 1027 7. ( 1891) A.C. 581 8. (1944) 47 Bom. L.R. 288, P.C. 


- 9. (1919) 1 All E.R. 346. 


General public utility— It is not sufficient that a society should 
have as its purpose an object of general public utility to constitute 
it a public trust within the meaning of the Bombay Public Trusts Act, 
1950. In is equally important that there must be a trust for a chari- 
table purpose. There must be property held by the Society to which an 
obligation must be attached that property must be heldfor a charitable- 
purpose. D. R. Pradhan v. the Bombay State Federation 58 Bom.. 
L.R. 894. = 


Charity and perpetuities:—Another doctrine which is applied to. 
charitable gifts arises in connection with the law as to remoteness. It 
has been said that charitable trusts, although subject to the law as to 
the remoteness, are not subject tothe rule against perpetuities. This 
means that a trust for charity may be perpetual, but it must take. 
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effect before 18 years have expired (in England 21) from the death of 
an ascertainable person living at the death of the testator. A gift over 
a property devoted to charity in favour of an individual may fail on 
the grcuud of remoteness, but if the gift over is in favour of another 
charity it is held to be good (sce In re Tyler (1891) 2 ch. 252). (Gray 
-on Perpetuities, 8rd Edn. para 608). 


Endowments.—A Hindu who is of sound mind, and not a minor; 
may dispose of his property by gift or by will for religious and charitable 
purposes such as the establishment 2nd worship of an idol [ see Bhupati 
Nath v. Ram Lal (1910) 87 Cal. 128, 3 I.C. 642, Khusalchand v. 
Mahadevgiri (1875) 12 Bom. H.C. 214), feeding Brahmans and the poor 
[see Dicarkanath v. Burroda (1879) 4 Cal. 448; Rajendra Lall v. Raj 
Koomari (1907) 3+ Cal. 5; Manorama v. Kalicharan (190%) 81 Cal. 166], 
performance of religious ceremonies like sraddha, durga pujah and 
lukshmi pujah [see Prafulla v. J ogendranath (190)9 C.W.N. 598; Lakshini- 
shankar v. Vaijnath (1882, 6 Bom. 21]. and the endowment of a university 
[see Manorama v. Kalicharan (1904) 81 Cal. 166] or an hospital. See 
Fanindra v. Ad n-Gen. of Bengal (1901) 6 C.W.N. 321. When the 
question is whether the endowment is real or fictitious the mode of deal- 
ing with it by its donors and successors is an important element for consi- 
deration. See Chaturbhuj Singh v. Sarada Charan Guha (1932) 11 Pat. 
701, 141 I.C. 157. (83) A.P. 6. 


Doubt as to certain gifts.—-The High Court of Culcutta has ex- 
pressed a doubt as to whether gifts to Pundits holding tolls for learn- 
ing in the country at the time of the Durga Pujah, or fur the reading 
of the Mahabharat and Poorun, or for the prayer of God during certain 
months, are valid. See (1879) 4 Cal. 443 supra. But sce in re Darling 
(1896) 1 Ch. 50. 


The Transfer of Property Act, 1882, S. 123.—It has been held 
by the High Court of Madras that a dedication of land for a publie 
temple is not a gift within the meaning of sec. 122 of the Transfer of 
Property Act, 1882. The provisions, therefore, of sec. 123 of the Act 
which require a gift of land to be effected by a registered instrument 
do not apply to such dedication. See  Pallayya v. Ramanadhanuly 
(1903) 18 Mad. I.J- 864; Narasimha v. Venkatalingum (1927) 50 Mad. 
687, 103 T.C. 802, (27) A.M. 636 (F.B.). 


Distinction between public and private endowment.— 


(1) Religious endowment are either public or private. Ins 


public endowment the dedication is for the use or benefit of the public, 
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When property is set apart for the worship of a family god in which 
the public are not interested, the endowment is a private one. See 
Jugalkishore v. Lakshmandas (1899) 23 Bom. 659. Where the main 
purposes of the endowment was the puja of a deity established by the 
settlor in a house, and the surplus income was directed to be utilised for 
feeding the poor and helping the students, it was held that the trust 
was a private trust and that all the trustees must join in its execution. 
See Prasad Das Pal v. Jagannath Pal (1983) 60 Cal. 538, 144 I.C. 894, 

(83) A.C. 519. The distinction between public and private endowmenta 

is important, for it has been held by the Judicial Committee that, 

where a temple is a public temple, the dedication may be such that 

the family itself could not put an end to it, but in the case of property 

dedicated to a family idol, the consensus of the whole family might 

give the property another direction. See Konwar Doorganath v. Ram 

Chunder (1876) 2 Cal. 341, 847, 4 I.A. 52, 58. This is regarded as 

one test to determine whether the endowment, is private or public. 

See Ram Prasad v. Ram Krishna Prasad (1932) 11 Pat. 594, 188 I.C. 831, 

(82) A.P. 177. It has accordingly been held that where the heirs 

of the founder are unable to carry on the worship of the family idol 

out of the income of the endowment, they may transfer the idol and 
its property to another family for the purpose of carrying on the 

worship. Such a transfer, if made without consideration and for the 

benefit of the idol, is valid and binding on the heirs of the transferors. 

See Khetler Chunder v. Hari Das (1890) 17 Cal. 557. In other res- 

pects, however, there is no distinction between the two kinds of endow- 
ments. Thus property dedicated to the services of a family idol 
cannot be alienated except for unavoidable necessity, nor can it be 
taken in execution of personal decree against the shebait [See Rupa v. 
Krishnaji (1885) 9 Bom, 169.] 


(2) In Konwar Doorganath v. Ram Chunder (1877 ) 2 Cal. 341, 4 
I.A. 52, 58, Their Lordships of the Privy Council observed: ‘Where 
the temple is a public temple, the dedication may be such that the 
family itself could not put an end to it but in the case of a family idol, 
the consensus. of the whole family might give the estate another direc- 
tion." This dictum was followed in a Calcutta case[ Govinda Kumar v. 
Debendra Kumar (1907 ) 12 C.W-N. 98 ] where it was held that proper- 
ties dedicated to a family idol may be converted into secular property 
by the consensus of the family and that in that particular case the 
properties had been converted with common consent. ‘The correctness 
of er decision has been doubted in subsequent cases, and it has been 
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said that even if the consent of the family could effect such a diversion. 
it must be the consent of all members of the family, both males and, 
females, as they are all‘interested in the worship of the idol, See Gopal:, 
v. Radha (1925 ) 41 Cal. L.J. 396, 426, 88 I.C. 616, (725) A.C. 9965, 
Chandi Charan v. Dulal Chandra ( 1997 ) 54 Cal. 80, 98 I.C. 684, (726) 
A.C. 1083. 


As to the tests for determining whether a temple is a public or a 
private charity, see the following cases. [ Puraviya v. Poonachi (1921) 
40 Mad. L.J. 289, 62 I.C. 655; Parmanand v. Nihal Chand (1988) 65 
I. A. 252, 1988 Lah. 458, 40 Bom. L.R. 907, 175 I.C. 459, ('88) A.P.C. 
195.] Where there was a complete dedication, the temple being built 
in a place removed from the residential house of the testator and the 
public having free access, it was held that the temple was a public 
temple and the existence of a samadhi in memory of religious persons 
is not inconsistent with this conclusion. See Premo v. Sheo Nath Pande: 
(1933) 8 Luck. 266, 140 I.C. 896. ( ’83 ) A.O. 22. 


Though maths as a rule are public endowments, a math may bea. 
private institution. See Sathappayyar v. Periasami ( 1891 ) 14 Mad. 1. 


Procession taken out for the worship of the public is an important. 
factor showing facilities for public worship. A.I.R. 1953 Mad. 950. 


The building of a Samadhi or a tomb over the remains of a person 
and the making of the provision for the purpose of Gurupooja and other: 
ceremonies in connection with the same, cannot be recognised as a 
charitable or religious purpose according to Hindu Law. Vide A.I.R.. 
1954 Mad. 1027. 


Right of worship.—Where a temple is established for the wor- 
Bhip of members of a particular sect, persons belonging to other sects 
are not entitled to worship in the temple. See Sunkaralinga v. Raje- 
swara ( 1908 ) 31 Mad. 236, 35 I.A. 176. 


Fees for admission to the sanctuary of a temple.—Rules prohibi- 
ting, except upon payment of fixed fees, entry into the inner sanctuary 
of a temple, are illegal. See Ashram v. Manager of Dakore Temple 
Committee (1920) 44 Bom. 150, 55 I.C. 956, (20) A.B. 158. 


Section 9 of this Act specifies that a charitable purpose does not. 
include a purpose which relates (a) exclusively to sports or (b) exclusi-. 
vely to religious teaching or worship. But it is very difficult to 
distinguish cases because even a smallest charity enjoined with such. 
religious teaching or worship would be coming within the purview of, 
this Act. Though to avoid confusion charitable purpose is distingui- 
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shed from ‘purely religious purpose, in practice it would be dffficult to 
distinguish such cases from the very nature of such endowment. If 
the questions involved are exclusively to religious teaching or worship; 
the questions of right to property or to an office, may not arise. Even 
the Civil Courts are barred from entertaining any suits as such suits 
being not of a Civil nature under section 9 of the C. P. Code. Ques- 
tions may arise in which the rights principally concerned with an office 
of religious character for the question as to religious rights and 
ceremonies may contemplate two classes of religious offices — ( 1) those 
to which fees are appurtenant as of right such as the office of the Kazt 
of Rombay, or the Joshi of a village or the Upadhyaya of a caste, (2) 
those to which no fees are attached but which entitled the holder 
thereof to receive such gratuities as may be paid to him, such as the 
office of the pujari or of an officiating priest of a temple or the Aya of 
a math. Fees are to be distinguished from gratuities. When fees are 
attached to an office, the holder of an office is entitled on performance 
of services to the stipulated or customary fees. Thus a Kazi or Joshi 
is entitled on performing a marriage ceremony to the marriage fee. 
In facta fee is a sum which the holder of an office is entitled to 
demand as pay-ment for the execution of the functions attached to the 
office. Besides the fee paid to a Kazi or a Joshi on the occasion of 
a marriage, there may be gratuities paid to him which are entirely 
voluntary in their character. The question which would concern here 
is whether the holder of a religious office such as the manager or 
mohunt of a math, pujari or shebait of Devsthans would come within 
the purview of this section. It would therefore be necessary in such 
eases to distinguish the publie purposes or rights from the private 
purposes and rights. This wil depend upon the custom and 
usage of the religious institutions. It is likely that this difficulty might 
crop up in the administration of the trusts. In cases of Devsthans it 
is difficult to make distinction between public, religious and charitable 
purposes and the private endowments. A Badwe of the temple may 
receive small gifts placed before the deity and the usual custom may be 
that he may be appropriating for his own personal purposes. But such. 
gifts taken together may amount to a big amount in which the commu- 
nity of the Badwas may share in small proportion according to their 
long standing practice or usage. According to the purposes defined 
in this section, such cases may not be affected by this Act. 


Public and private endowments 


In a public endowment, the dedicaticn is for the use or benefit of. 
the public at large or a specified class. But when property is set 
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apart for the worship of a family god, in which the public are not 
interested, the endowment is a private one. The mere fact that Hindu 
worshippers have been freely admitted toa temple does not prove that the 
temple is public. See Gourhariv. Sarada (1945 ) 23 Pat. 917, 922. See 
also Charusila Dassi, in the matter of ( 1946 ) 50 C.W.N. 521, A.I.R. 
1947 Cal. 148; — Doongarsee Shyami v. Tirbhuwan A.I.R. 1947 All. 875. 
But where there is a building with idols installed in it, which.is freely 
accessible to all Hindus, there is a pujari to do daily worship, and 
sadhus are fed, it is a case of a public temple, Mohan Kishan v. Seth 
Ramprasad (1949 ) 4 D.L.R. ( Luck), 25. The family idols are not 
however chattels or the proporty of the family. They are legal onti- 
ties having, within limits, independent rights. See Panna Sundari v. 
Benares Bank Ltd., A.I.R. (1988) Cal., 81. 

The right of a particular class of worshippers to participate in the 
worship of the deity in a temple does not necessarily carry with it the 
right to insist on using a ritual-other than the ritual in use in that 
temple. To allow the use of competitive rituais simultaneously at the 
service in a temple would not be conducive to the orderly and reverent 
conduct of the temple service. See Pedda Jiyyangarlu v. Benkatacharlu 
(1947) 78 I-A. 156, I.L.R. (1947) Mad. 436. ( The Tirupati case ). 
Religious endowments 

Gifts for the installation, consecration, worship and service of idols 
and gift to idols already installed and consecrated, see Dwarkanath v. 
Burroda Prasad (1878) 4 Cal., 448, 446; Gokool Nath Guha v. Issur 
Lochun Roy (1847 ) 14 Cal., 222[ Siva temple, rest house and garden; 
but see Surbomungola v. Mohendronath (1879) 4 Cal., 408 ]; Prafulla 
Chunder Mullick v. Jogendra Nath (1905)9 C. W.N.; 528 Dnrga puja and 
Lakshmi puja; Bhuggobuty Prosonno Sen v. Gooroo Prossono Sen (1898) 25 
Cal., 112; Chandra Mohan v. Jnanendra (1998) 27 C. W .N., 1038; Bhupathi- 
nath Chakarbarti v. Basantkumari Debi (1986 ) 63 Cal., 1098; Lakshmi 
Narayan Sinha v. Gostha Raman Sinha (1927 ) 41 C.W.N. 759, A.I.R. 
1937 Cal., 877: Khusalchand v. Mahadeovgiri ( 1875 ) 12 Bom. H.C..,914 
Lakshmishankar v. Vaijnath (1882) 6 Bom. 24; Rupa Jagshet v. Krishnaji 
Govind (1884) 9 Bom., 169 ( gift to worship family idol); Monohur v. 
Lakshmiram (1887) 12 Bom., 247 and on appeal (1899) 26 I.A. 199, 24 
Bom., 50; In re Lakshmibai (1888) 12 Bom., 688; ChintamanBajaji Dev v. 
Dhondo Ganesh (1891) 15 Bom.612, 620; Jugalkishore v- Lakshman Das (1899) 
23 Bom.» 659; Karuppa v. Arumuga (18:2) 5 Mad., 8*3; Raghunath Prasad 
v- Gobind Prasad (1836) 8 All., 76 (father's provision for permanent 
shrine for family idol); Sarab Sukh Das v. Ram Prasad (1924) 46 All. 
180 (dedication for idol to be installed); Ratan Sen v. Suraj Bhan I.L.R. 
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(1944) All. 20, 22 (Dedication to temple when idol is non-existent-valid); 
Jagdish v. Kausilla. Devi A.I.R. 1947 All. 817 F.B.; Bhekdhari Singh 
v. Sri Ramchanderjee (1931) 10 Pat., 888. As to idols mutilated, -see 
Bijoychand v. Kalipada (1914) 41 Cal., 57 (the religious purpose sur- 
vives the mutilation or destruction of the image) A trust for the 

erformance of sraddhas is valid, see (1905) 9 C.W-N. 528 supra and 
1882) 6 Bom., 24 supra; (1878) 4 Oal., 443 supra), gifts for the building 
and renovation of temple (see Thackersey Dewraj v. Hurbhum Nursey 
(1884) 8 Bom,, 432; Mohar Singh v. Het singh (1910) 82 All., 337 ( to’ 
complete a temple and maintain an idol )! Khub Lal v. Ajodhya Missir 
(1916) 48. Cal., 574, 583 (completion of temple buildings ), for the 
processions of idols and their vehicles and for religious festivals see 
Vaithilinga v. Somasundara (1893) 17 Mad.» 199: special endowment for 
Specific Services or religious charities are known as katlais in the Tamil 
country. Ananda Charan v. Kamala Sundari A.I.R. 1936 Cal., 405’ 
(festival); Rathnam v. Sivasubramaniam (1893) 16: Mad., 353; Giyana 
Sambanda v. Kandasami Tambiran (1887) 10 Mad.» 375, 379; (1905) 9: 
O,W.N. 598, supra), in other words, gifts to religious institutions or for 
religious purposes of every kind are valid religious endowments. A 
permanent image of a deity is not necessary before a valid gift to it can’ 
be made under Hindu Law. See Purna Chandra v. Kalipada Roy (1912) 
46 C.W.N. 477, A.I.R. 1942 Cal. 386, following Asita Mohon v. Nirode 
Mohon (1917) 20 C.W-N. 901. An image is a mere emblem or symbol, 
and according to Hindu doctrine what is worshipped is not the image 
but God in the image. If God is omnipresent, He is as much in the 
image as elsewhere. It is also recognised that image worship is a 
lower form of worship devised as suitable to the competency of wor- 
shippers in particular grades. See Valuswami Goundan v. Dandapani 
(1946) 1 M.L.J. 854, 857-358. As Patanjali Sastri J. observes: 
“These (the various deities) are only personifications of what are believed 
to be the various attributes or the cosmic manifestations of the 
Supreme Being." 


Charitable endowments 


Illustrations of bequests for charitable puposes are those for 
sadavarats (see Jamnabai v. Khimji (1890) 14 Bom., 1; Tricumdas Mulji 
v. Khimji Vallabh Das (1892) 16 Bom., 626; Morarji Cullianji v. 
Nenbhi (1898) 17 Bom.» 351; Jugalkishore wv. Lakshmandas (1899 ) 
23 Bom., 659), for dharmasalas, resthouses (see  Purmanundas. v. 
Venayak Rao (1883) 9 I.A., 86, 7 Bom., 19; Gordhan Das v. 
Chunni Lal (1908) 80 All. 111; Ratan Sen v. Suraj I. L. R. (191) 


All.20), and annasatrams (choultries), for feeding the poor (see 
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Dwarkanath v. Burroda Prasad (1879) 4 Cal. 448; Rajendra Lall v. 
Raj Coomari (1907) 84 Cal., 5; Kedar Nath Dutt v. Atul Kriskna Ghose 
(1908) 12 C. W. N. 1088 (feeding Brahmins on the day following 
Sivarathri) Lakshmi Shankar v. Vaijnath (1881) 6 Bom., 24 (tor feeding 
Brahmins and performance of ceremonies); Morarji Cullianji v. Nenbai 
(1892) 17 Bom. 351; Adrocate-General, Bombay v. Strangman (1905) 6 
Bom. L.R. 56 (annachatram;)Narasimha v..Ayyan Chetty (1889 )12 Mad., 
157 (annachatram); Alagappa v- Sivaramasundara (1896) 19 Mad., 211 
(feeding); Vaidyanatha v- Swaminatha (1924) 51 I.A.; 282 47 Mad., 884; 
Ramappu Naidu v. Lakshmanan Chetti (1998) 54 M.L.J., 272; Sheo 
Shankar Gir v. Ram Shewak (1897) 24 Cal, 77 (feeding fukirs and 
mendicants); Sardar Singh v. Kunj Behari (1922) 49 I.A., 883, 44 All; 
508 (maintenance of priests and bhog offerings to a deity). Regarding 
ifts to charitable society, see Anjuman Islamia of Muttra v. Nasiruddin 
i908) 28 All., 384. Regarding gifts to poor relations, see (1904) 31 Cal., 
166 infra Nakshetramali Dei v. Bra jasunder (1983) 12 Pat; 708), for the 
establishment and support of schools, colleges and universities (see The 
Tagore case (1872) I.A. Supp. Vol. 47 ( Tagore Law Lectureship ); 
Hari Dasi Deli v. Secy- of State (1880) 5 Cal., 228, affd. in 8 I.A.,46, 7 
Cal., 301; Manorama v. Kalicharan (1904) 31 CaL, 166 (university of 
Calcutta); Jitendra Nath Palit v. Lokendra Nath Palit (1915) 92 C.L.J., 
598; Girdhari Lal v. Ram Lal (1899) 91 All; %00; University of Bombay 
v- Municipality of Bombay (1892) 16 Bom., 217. Regarding gifts to pandits 
holding tolls for learning (schools), at the time of the Durga puja; see 
Dwarkanath v. Burroda Prasad (1879) 4 Cal; 418), for dispensaries and 
hospitals for medical help to the sick and the infirm (see Rajes surree 
Debia v. Jogendra Nath 23 W-.R.».278; Hori Dasi v. Secy. of State (1880) 
ð Cal., 228 affd. in (1881) 8 I.A. 46, 7 Cal, 804; Fanindra w. Admr- 
Gen. of Bengal (1901) 6 C.W.N. 821), for the construction and main- 
tenance of tanks, wells and reservoirs of water (see Sivaraman Chetti v. 
Muthaiya Chetti (1888) 16 I.A. 48, 12 Mad., 241 affirming 6 Mad., 229; 
Jamnabai v. Khimji (1890) 14 Bom., l; Fatmabibi v. Advocate-General; 
Bombay (1882) 6 Bom., 42; Khub Lal v. Ajodhya Missir (1916) 43 Cal., 
574), and for the provision of drinking water for men and animals (see 
Jamnabai v. Khimji (1890) 14 Bom., 1) and so on. So too, the rights 
relating to a bathing ghat on the banks of the Ganges at Benares isa 
“subject matter to be considered upon the principles of the Hindu Law. 
If dedicated to such a purpose, land or other propery would be dedicated 
to an object both religious and of public utility, just as much as is a 
dharmasala or a math, notwithstanding that it be not dedicated to any 
particular deity. See Maharani Hemanta Kumari v. Gawri Shankar 
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Tewari (1941) 68 I.A. 53, I.L.R. (1941) All. 401, 409 reversing A.I.R. 
1996 All. 801 F.B. But a direction that money should be spent on the 
building of a tomb and its maintenance does not constitute a charitable 
endowment. See Draiviasundaram v. Subramania I.L.R. (1915) Mad., 


854 following Kunhamutty v. Ahmad Musaliar (1934) 58 Mad., 204; 
(1916) 1 M.L.J. 354, 856. i 


Public Mosques.—Every mahomedan is entitled to enter a mosque 
dedicated to God, whatever may be the sect or school to which he 
belongs, and to perform his devotions according to the ritual of his own 
sect or school. But it is not certain whether a mosque appropriated 
exclusively by the founder to any particular sect or school can be 
used by the followers of another sect or school. See Ata-Ullah v. Azim 
Ullah (1889) 12 All. 494; Jangu v. Ahmad Ullah (1889) 13 All. 419 F.B., 
Fazl Karim v. Maula Baksh (1891) 18 Cal. 448, 18 I. A. 59; Abdus 
Subhan v. Korban Ali (1908) 85 Cal. 294; Maula v. Baksh v. Amir-ud-Din 
(1920) 1 Lah. 817, 57 I.C. 1000; Jiwan Khan v. Habib (1988) 14 Lah. 
518, 144 1.0. 658, (1988) A.L. 759; Syed Ahmed v. Hafiz Zahid (1984) 
158 I.C. 1095, (1934) A. A. 782. 


Whether mosque a juristio person. —In Maula Bux v. Hvfizuddin 
(1926) 94 I.C. 7, (1926) A.L. 872; the Lahore High Court held that 
mosque is a juristic person. The question was discussed in the Shahid 
Ganj case (Shahidganj v. Gurdwara Parbandha Committee) (1940) Lah. 
493, 67 I. A. 251, (1940) A. P. C. 116), and although their Lordships 
of the Privy Council reserved their opinion on it, the trend of their 
‘observations seems to show that the view of the Lahore High Court 
‘did not commend itself to them. ‘Their Lordships however held that 
suits cannot be brought by or against mosques as artificial person. 


Sajjadanashin; Khankah.—A sajjadanashin is the head of aKhankah, 
a Mohemedan institution analogous in many respects to a math where 
Hindu religious instruction is given. He is the teacher of religious 
doctrine and rules of life, and the manager of the institution and the 
administrator of its charities, and has, ordinarily speaking, a larger 
‘right in the surplus income than a mutawalli. See Vidya Varuthi v- 
Balusami (1921) 48 I. A. 802, 812, 44 Mad. 831, 8t1, 65 I.C. 161, 
(1922) A.P.C. 128; Zooleka Bibi v. Syed Zymul Abedin (1904) 6 Bom. 
L.R. 1058. But this does not mean that in every case the whole 
income from a khankah is at the disposal of the sajjadanashin. At 
certain shrines the members of the founder’s family other than the 
Sajjadanashin are entitled to share in the surplus offerings which 
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Mulhmud (1928) 50 I. A. 92, 105-106, 4 Lah. 15, 29, 77 I. C. 1009, 
(1922) A. P. C. 384. 


The status of a sajjadanashin is higher than that of a mutawalli. 
He is the head of the institution and has: a right to exercise supervision 
-oyer the mutawalli’s management. See Sardar Ali v. Gahana Shah 
(1933) 142 I.C. 847, (1983) A. L. 444. But the sajjadanashin may 
also be a mutawalli and in that case, with reference to the wakf proper- 
ty he is in no better position than a mutawalli. Hehas no power to 
borrow money for the purpose of carrying out the objects of the trust, 
but he may; like a mutawalli, borrow money and incur debt, with the 
sanction of the Court, for the preservation of the wakf property. See 
Mahabir Prasad Marwari v. Syed Shah Mahomed Yahia ( 1989 ) 15 Pat. 
88,163 T.C. 869, (1986) A.P. 890. The’Court may remove a sajjada- 
‘nashin for misconduct and when framing a scheme may separate the 
offices of sajjadanashin and mutawalli. See 11 Pat. 288. A minor 
cannot be appointed a sajjadanashin. See Piran v. Abdool Karim 
(1891 ) 19 Cal. 208, 219. 


Alienation by sajjadanashin.—The right of a sajjadanashin to 
receive a share of the afferings is a right attached to his office and each 
Successive incumbent of that office is entitled to receive that share as 
long as he holds the office. An alienation, therefore, of his share in 
the offerings made by a sajjadanashin cannot bind his successors. See 
Altaf Hussain v. Ali Rasul Khan (19388) O-W.N. 253, 172, I.C. 085, 
( 1938 ) A.P.C. 71. 


Offerings.—In a case in respect of the tomb of Khwaja Moinuddin 
Chisti at Ajmer the Privy Council held on the facts of the case that 
both the Sajjadanashin and the Khadims(servitors) were entitled to share 
in the offerings made at the tomb, but it was held that such offerings 
as qabarposhes (i.e. coverings for the tomb ) which were presented for 
the specific use of the Durgah were the property of the Durgah and 
must be kept by the trustees. See Aliaf Hussain v. Ali Rasul Ali 
Khan ( 1988 ) O-W.N. 258, 172 I.C. 985, (788) A.P.C. 71. 


Takia.—AÀ takia may be the object of a valid endowment or wakt, 


Takia means literally a resting place. Hence a burial ground is 
sometimes called a takia. See Bapar Khan v. Babu Raghendra Pratap 
Sahi ( 1934 ) 9 Luck. 568, 148 I.C. 433, ( '84 ) A.O. 268; Mehar Din y. 
Hakim Ali (1985 ) 157 I.C} 561, (785 ) A-L. 912; Chutto v. Gambhir 
(1981) 6 Luck, 452, 180 I.C. 117, (781) A.O. 45. The fact that a 
place is called a takia does not prove that it is wak? property. Qe 
Sha/ig—udedio. sandhoklad Math93alectidd. rIowbed 899algoriI.C. 898, ( ’89 ) 
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A.L. 714. A takia may be only a place of assembly in a village and 
devoid of any religious significance, or it may be the platform in a 
Muslim graveyard where prayers are said. See Jani v. Bishan Singh 
(85) A.L. 698. A man may take charge of a graveyard and call himse- 
lf a takiadar, but that does not show that the land is wakf of that he 
is the mutawalli. See Mahomed Abid v. Haji Baksh (1986) 158 I.C. 916, 
(36) A.O. 183. A fakir or holy man may build a hut and take up 
his residence near the takia or prayer platform in the graveyard and 
impart religious instruction and call the place a khankah. Neverthe- 
less the Khankah is not wakf property. This seems to be what the 
Lahore High Court meant when it said that “‘khankahs and takias 

and such like institution do not come within the strict purview of 

Mahomedan law”. See Ali Shah v. Feteh Mohammad Mutawalli (1985) 

159 I. C. 937, 35) A.L. 657. But a takia may become wakt by 

long use. See 6 Luck, 452, supra. The fakir may collect numerous 

disciples at his residence which will then develop into an institution 

of public importance and be a real khankah. Such khankah are 

called talias. See Sardar Ali v. Gehana Shah (1938) 142 I. C. 847 

(38) A.L. 444; and may be the object of a valid endowment. See 

Hussain Shah v. Gul Muhammad (1925) 6 Lah. 140, 88 I.C. 816, (725) 

A. 1.420. Ina recent case the Privy Council said: “A takia is a 

place where a fakir or dervish (a person who abjures the world and 
becomes an humble servitor of God) resides before his pious life and 
teaching attract public notice, and before disciples gather round him, 
and a place is constructed for their lodgment. A takia ie recognized 
by law as a religious institution, and a grant or endowment to it is a 
valid wakf or public trust for a religious purpose.". See Maule Shah 
v. Ghane Shah (1988) Bom. L. R. 1071, 42 C.W.N. 1018, 175 I.C. 454, 
(38) A.PC. 209: Mahomed Bedial v. Shah Shamsuddin (48) A.C. 159. 


Imambara.—An imambara is an apartment in a private house 
or a building set apart like a private chapel for religious purposes. 
Tt is intended for the use of the owner and members of his family, 
though the public may be admitted with the permission of the owner. 
It may be the object of valid wakf. Such a wakf isa private wakt 
and not a public wakf nor a trust for the purposes of sec. 92of the 
Code of Civil procedure. See Muhammad Yusuf v. Muhammad Shafi 
(1985) All L.J. 40, 158 I.C. 344, (84) A.A. 1018; Delrus Banoo v. 
Kazee Abdoor Ruhman (1875) 15 Beng. L.R. 167, 23 W.R. 43. 


Grant of land revenue.—A grant of land revenue for the re- 
muneration of a village Mulla does not constitute a -wakf endow- 


ment. The land is partible and heritable and if the holders do not 
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“perform the duties of the office, Government enforces its object by 
levying full assessment. See Maftumasah v. Dadabhai (1934) 36 Bom. 
L.R. 1098, 154 I.C. 684, (81) A.B. 495; Jaafar Mohi-ud-din Sahib' v. 
-Aji Mohi-ud-din (1864) 2 Mad. H.C. 19. 


Inam Grants.——The principles for construing Inam Grants have been 
given in lucid manner by late R.N. Jogalekar in The Alienation 
Manual in art. 65 ann 66 and kinds of tenures regarding Devasthan 
Inams in art. 57. 59 and 60. The Inam Commissioners decision has 
been given under 4th provision of Rule 7 of Sch.B of the Bombay 
Rent-free Estates Act, ( XI of 1859 ). The Act was passed for the 
adjudication of titles to estates claimed to be wholly or partially rent- 

_ free in the presidency of Bombay. Rule 7th of Sch. B of this Act says 
that alllands held for the support of mosques, temples, or similar institu- 
-tion of the permanent character of which there can be no doubt, are to 
be continued permanently even though their permanent continuance may 
not have been expressly provided for when they were granted. The 
4th provision of this rule say that an Inam shall be permanently 
continued if it has been undisputedly enjoyed for a period of 40 years 
before the introduction of the British Government even if no proof is 
forth-coming to show whether or not the Inam was granted, or even 
specifically recognised by a competant authority. It further provides 
the enjoyment proved by the mere entry of the Inam, as continued in 
genuine accounts of the district-officers ( Even in those not passed by 
‘the Government of the time being ), is to be considered sufficiently 
"'unintorrupted" to give the Inam the benefit of this provision, unless 
there is an entry in Government Accounts to show that it must have 
been unauthorizad by them. From the fact that the decision has been 
given under the Bombay Rent-free Estate Act 1852, it is clear that the 
Inam continued by the Inam Commissioner is not of soil but of exemp- 
tion from payment of land revenue or rent, As pointed out in Ran- 
-somappa Bhimrao Ys. The Secretary of State for India in Council, 89 
Bom. L.R. 851, what was intended by the Bombay Rent-Free Estates 
Act 1852, was to consider the claims of Inamdars to hold lands free or 
partially free from the payment of;land revenue or rent and all that 
the Inam Commissioners could do under the Act was to confirm the 
exemption from the land revenue complete or partial, or direct resump- 


tion of it by Government, They however had no jurisdiction under 
the Act to direct resumption of the soil, the grant being of exemption 
from land revenue and not of soil; vide decision of the Charity Commi- 


ssioner in appeal, no. 0. of 1958 decided yon, 41-1954. In such cases it 
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there be a public trust it would be in respect of the exemption from land 
revenue payable on the lands, and not the lands themselves. 


Public purposes 


A trust for a public Hindu temple is a trust for a public purpose 
of a religious nature within the meaning of section 92 of the C.P. Code. 
Bee Manohar v. Lakhmiram (1888) 19 Bom. 217. A permanent bequest 
by a Parsi for the purpose of Muktad ceremonies is a trust for public 
purposes of a religious nature for such ceremonies include prayers for 
the spiritual welfare of all Zoroastrians and tend to the advancement 
of the Zoroastrian religion. See Dinshaw Petit v. Jamsetji (1909) 83 
Bom. 509, 2 I.C. 701. A Mahomedan wakf is a trust for public pur- 
poses of a cbaritable and religious nature (see Muhammad Kazim v- 
Ali Saghir (19:2) 11 Pat. 288, 186 I.C. 417, (38) A-P. 33), and the 
trust may be for the sale of property in India to provide funds for the 
establishment of a boarding house for Hajis at Mecca. See Muhammad 
Yusuf v. Muhammad Sadiq (1932) 14 Lah. 481, 144 L.C. 271, (783) 
A.L. 501. If the reliefs specified in the section are claimed with refe- 
rence to a wakf the section applies. See Abdul Rahim v. Mohamed 
Bankat Ali (1928 ) 55 I.A. 96, 55 Cal. 519, (726) A.P.C. 16. A mutt 
that is otherwise private does not become public simply because some 
persons are fed when gurupujais performed anda water pandal is 
maintained in the mutt during the hot season. See Sathappayyar v. 
Periasami (1891) 14 Mad. 1, 6-7. But where a number of the public 
had always used a temple to which a dharmashala was attached and 
the surplus funds not required for the service of the temple were to be 
applied to feeding travellers and maintaining a sadavartt, it was held 
that the intention of the founder was to devote the property to public 
purposes of a religious and charitable nature. See Jugalkishore v. 
Lakshmandas (1899) 23 Bom. 659. A trust is not the less a trust 
for a public purpose because the main object of the trust is the support 
of fakirs of a particular sect and the propagation of the tenets of that 
sect. See Mahant v. Darshan (1919) 34 All. 468. Section 92 of the 
O.P. Code was intended to be an exhaustive statement of the law 
applicable to suits based on any alleged breach of any express or 
constructive trust created for public purposes of a charitable or a 
religious nature. The section dealt with completed trust and was 
inapplicable where that stage had not yet reached. 16 L.W. 922-70 
1.0.903. As to test to public trust within the meaning of section 92 of the 
C.P, Code. See 38 I.C. 800; 45 I.C. 218; 11 I.C. 166; 1928 M. 879; 19 
L.W. 253—29 C.W.N. 119 (P.C). “Public purpose " includes an 


object or aim in which the general interests of the community is directly 
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or vitally concerned. 29 Bom. 279 (P.C.) 57 LC. 270 (P).A 
public trust must be proved by strong evidence; the mere fact that the 
income of certain property has for a long time been spent to support 
fakirs and visitors or in maintaining an idol and feeding pilgrims is not 
sufficient evidence of such a public trust. 11 I.C. 166. See also 11 I.C. 
308 (A.); 141 I.C. 523-1933 L. 189; 1984 A. 315. There must also be 
clear proof of dedication. 141 I.C. 523-1933 L. 189. It is for the 
plaintiff to prove that there is an endowment or trust for public or 
charitable or religious nature. But the question of onus is immaterial, 
when evidence on both sides is adduced. 64 C.L.J. 341-1937. C. 67. 
The section should be applied to Mutts and the public, the Advocate. 
General and the Courts of Justice should have the power to stop the 
wholesale misuse of the income of a charitable and religious institution 
like a matam. 38 M. 256-25 M.L.J. 393. The head of mutt is not a 
trustee of mutt property and no suit lies for his removal under S. 92 of 
the O.P. Code. 82 M.L.J. 271 affirmed on appeal in 39 M.L.J.98(P.C,). 
See also 37 M.L.J. 231-40 M. 745; 48 C. 707; 43 M. 253. Though a 
‘caste or a section thereof can own a temple, a temple which is merely 
managed by certain caste is the subject of a charitable trust and a 
scheme can be framed for it. 3t I.C. 551-4 L.W. 228. Publio in- 
cludes a section of the public. 11 P. 288—1932 P. 33. A District Court 
capnot, even with the consent of parties, delegate the decision whether 
a trust is or is not a public trust to a Subordinate Court, 180 I.C. 
299-1931 A. 382. A trust for the benefit of the poor members of a 
particular family is not a trust for a ‘public purpose of a charitable 
nature’ and the sanction of the Advocate-general is not necessary for 
a suit regarding the same, though the reliefs are those mentioned in 
S. 92 of the C.P. Cods. 14 R. 575. Where the origin and founder of 
a temple are unknown the facts that members of public are freely ad- 
mitted, festivals are celebrated in a certain manner, and the like lead 
to the inference that the temple is a public one, and the inference is 
not rebutted by the fact that a particular mode of worship is followed 
or that the management follows a particular line of descent in the 
pujari family. 40 M.L J. 289. S. 92 of the C.P. Code is not confined 
to cases where there is definite evidence as to the creation of the trusi 
and of dedication to purposes of charitable and religious nature. The 
section will apply even in the absence of such evidence. The matter 
has to be deided not merely on the terms of the grants in respect of 
the particular institution but also on the usage and custom of the insti. 
tution. The fact that the income of the properties has all along been 


applied to religious and charitable purposes is strong reason for hold 
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ing that those purposes are the purposes for which the institution exists. 
14 P. 379-16 Pat. L.T. 35-1935 P. 111. There i$ nothing illegal or 
improper in a person who builds a temple whether out of his own 
funds or out of funds collected by subscriptions or getting donations 
‘from people to create a trust and direct by the deed of endowment in 
what manner it should be managed. 1926 M. 1150-51 M.L.J. 457. 

There is a vital difference between the nature of the bequest or 
‘trust and the motive with which the benefit of the bequest or trust is 
given, Ifa settlor endows an educational institution or provides a 
‘echolarship to be given to students studying in an educational institu- 
‘tion, the trust must be regarded as a charitable trusteven if the motive 
of the settlor in making that provision was to earn religious merit. 
The motive of the settlor is immaterial in considering whether a trust is 
* religious trust or a charitable trust. 

Under the Bombay Public Trusts Act, 1450, the following bequests 
cannot be regarded as religious bequest, e.g. a bequest to panjrapole; 
i. e. a home meant for maimed, aged and deformed animais, a bequest 
tor practising kindness to all forms of life, a bequest for providing food 
to pilgrims visiting temples or providing clothes to Jain male and 
female Sadhus and Sadhvis and a bequest for providing food and 
education to orphans of Hindu community or spreading education among 
Jains. Chhotalal v. Charity Comm. of Bomhay, 59 Bom. L.R. 319. . 
| Ratilal Panachand v. State of Bombay and Ranchordas Vandra- 
 vandas v. Parvati bhai ( 1954 ) 56 Bom. L.R. 1184, S. C. (1699) L. R. 
26 I.A. 71. 


10. Notwithstanding any law, custom or usage, a public trust 

: shall not be void, only on the ground that the 
So el not uo bé persons or objects for the benefit of whom or which 
“uncertainty. it is created are unascertained or unascertainable. 
Explanation—A public trust created for: such ob- 

jects as dharma, dharmada or punyakarya, punyadan shall not be 
-deemed to be void, only on the ground that the objects for which it 


is created are unascertained or unascertainable. 
‘Dharma 
It has frequently been held that a gift or bequest to dharma or 
dharam is void for vagueness and uncertainty. In Wilson's dictionary 
the term ‘dharma’ is defined as ‘law, virtue, legal or moral duty’. The 
reasons for holding such gifts or bequests to be void were examined by 
Gu Privy Council in Runchordas Vandrawandas v. Parvatibhai, see(1899) 
"26 L.A., 71, 23 Bom., 725 affirming (1897) 21 Bom., 646; Bai Motivahu 
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v» Mamubhai (1895) 19 Bom.» 647, Devshankar v. Motiram (189 1) 18 Bom.; 
186 (bequest in favour of dharmada void for uncertainty) Morarji 
Cullianji v. Nenbai (1898) 17 Bom., 351 (bequest to dharm void); Cursan- 
das Gopindii v. Vundravandas (1890) 14 Bom. 482; Gangabai v. Thavur 
Mulla (1863) 1 Bom. H.C. 71; Veluswami Goundan v. Dandapani (1946) 
1 M.L.J. 354,.356 (Gift to. a temple for the worship. of God—valid) 
dissenting from Phundan Lal v. Arya Prithi Nidhi Sabha (1911) 33 All, 
798 (Gift to no particular deity is invalid) and Chandi Charan Mitra v. 
Haribola Das (1919) 46 Cal., 951 (Gift to worship of God is invalid); 
Bankey Lal v. Peare Lal (1931) 58 All., 710 (Gift to Srirama valid); 
Satkarhi Bhattacharya v. Hazarilal (1981) 58 Cal., 1025 (bequest to pious 
acts—punyakarya, is invalid); Brij Lal v. Narain Das (1938) 14 Lah.,827 
(gift to dharmarth is invalid; Harilal Chhagan Lal Desai v. Bai Manjoola 
A..I.R. 1936 Bom., 13 (bequest to religious, educational or philanthropic 
purposes is invalid); Dinonath v. Hansraj A.I.R. 1986 Cal., 4t (charities 
and subscriptions promised held uncertain), andthe judgment of Lord 
Eldon in Morice v. Bishop of Durham was followed; ‘As it is a maxim 
that the execution of a trust shall be under the control of the Court it 
must be of such a nature that it can be under that control so that the 
administration of it can be reviewed by the Court, or if the trustee dies 
the Court itself can execute the trust—a trust therefore which in case 
of maladministration could be reformed and a due administration direc- 
ted, and thez, unless the subject and objects can be ascertained upon 
principles familiar in other cases, it must be decided that the Court can 
neither reform maladministration nor direct a due administration.” See 


(1801) 9 Ves., 399, 10 Ves., 522, 32 E.R. 947, 95t. 


Dharma in Sanskrit means moral law or right conduct; dhar mamin 
Tamil comprises something more; it connotes a gift to some object of 
charity or for a pious purpose. 


Subramania Ayyar, J., in Parthasarathy Pillai v. Thiruvengada 
Pillai has pointed out that the word ‘dharma’ when used in connection 
with gifts of property by a Hindu has a prefectly well-settled meaning 
and denotes objects indicated by the terms “shia? and ‘Purta’ dona- 
tions. The word is a compendious term referring to certain classes of | 
pious gifts and is not a mere vague or uncertiin expression. See (1907) | 
80 Mad., 840, 313; compare Vaidyanatha v. Swaminatha (1991) 51 | 
I.A. 282, 290-291, 47 Mad., 884 for the use of the word “dharmam’ in 
the sense of charity. Mookerjee, J.» in Bhupati Nath v. Ram LalMaitrg 
supports this view. See (1910) 87 Cal., 198 F.B. According to Medhatithi 
and Kulluka commenting on Manu, IV; 226-227, dharma in the context 
of gifts means ishta and purta gifts. On this meaning of the word 
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‘dharma’ there. can be no vagueness or uncertainty. The word is: 


used in Hindu law for religious and charitable gifts recognised by 
that system. 


- 


In Venkatanarasimha Rao v. Sudha Rao, it was held that a trust 
either for the spread of Sanskrit language or for the spread of Hindu 
religion or for both was void in law and unenforceable; the words for 
the spread of Hindu religion ' were regarded as too vague and uncer- 
tain to create an executable trust. See (1923) 46 Mad., 300; Brij 
Lal v. Narain Das (1933) 14 Lah., 827 (bequest to dharmarth, dhar ma- 
sala and Sanskrit education, invalid ). But a bequest for worship of 
God is valid, Veluswami Goundan v. Dandapani (1916) 1 M.L.J. 854; 
dissenting from Chandi Charan Mitra v. Haribala Das (1919) 46 Cal. 
951. The opinion of one of the Judges in this case that a trust for the - 
spread of Sanskrit language is void, cannot be supported. A bequest- 
of the surplus income ‘for proper and just acts for the testator’s benefit 
is bad for uncertainty. See Gokool Nath Guha v. IssurLochun Roy(1887) : 
14 Cal., 222. Equally a direction to dispose of the residue in a righte- 
ous manner in a pious and charitable way as may appear advisable to: 
the executors is bad. See Nanalal Lallubhoy v. Harlochand (1890) 14Bom., 
476. A direction to use an amount in good works is void. See Bai Bapi 
v. Jamnadas (1-99) 22 Bom., 774 (sarakam); Gauri Shankar v. Mohan Lal 
(1940 ) 15 Luck., 674 A.I.R. 1910 Oudh (nek kam.) But bequest of - 
the residue to be spent and given away in charity in such manner and 
to such religious and charitable purposes as the executor may 
in his discretion think proper (See Parbati v. Ram Barum 
| Upadheya (1904) 81 Cal., 895 ) or to such charities as the 
/ trustees may think deserving ( See Smith v. Massey (1906 ) 30 Bom. 
500; Gordhan Das v. Chunnilal (1.08) 30 All; 111) have been held to be 
valid charitable bequests. A gift of the surplus income to be used in 
such manner as the executors may unanimously think proper for: 
purposes of ‘popular usefulness or for purposes of charity’ has been 
held to be bad for uncertainty. See Trikumdas Damodhar v. Haridas 
(1907) 31 Bom; 588; Jamnabhai v- Dharsey (1902) 4 Bom., L.R., 898; 
- Surbomangola Dabee v. Mohendranath (1879) 4 Cal., 508 (where a pucca 
. bathing ghat at a suitable place in the river Hooghly and two temples 
for Siva were held bad for uncertainty ). Wells with flights of steps 
are clear cases of charitable gifts. In Maharani Hemanta Kumari v. 
Gauri Shankar Tewari (1)41) 64 I.A. 58; I.L.R. (1941) All., 401, 409, 
414, a case of an alleged dedication of a bething ghat in Beneras on 
the banks of the river Ganges, the Privy Council observe: ''It may 
well be doubted whether a complete abandonment of the owner's | 
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rights is at all usual in the case of public bathing ghats, though it 
might be common enough in the case of tanks, dedicated to the public 
for bathing purposes; even then the ownership of the banks would be 
another matter”. A bequest to ‘any of my agnates or any other 
Brahmin who may be brought in and settled in my dwelling house’ is 
void. See Shyama Charan v. Sarup Chandra Sen (1912) 17 C.W.N. 39. 
A general direction to trustees to pay at their discretion for the 
expenses of hospitals, educational and other institutions, marriage and 
thread ceremonies and excavation and consecration of tanks in village 
having a dearth of water orin the construction and consecration of 
-ghats and maths, has been held void and inoperative for vagueness and 
mncertainty. See Sarat Chandra Ghose v. Pratap Chandra Ghose (1919) 
40 Cal; 232. In doubtful cases, itis submitted that Courts should 
lean in favour of a construction which would render valid gifts or 
bequests for public, religious or charitable purposes. 


‘Charitable gifts do not generally fail for uncertainty 


The view of the reported cases is that charitable gifts do not 
generally fail for uncertainty. A gift for charitable purposes in 
general will not fail for uncertainty, but will be executed by the Court. 
In Mills v. Farmer, (1815) 1 Mer. 55 at p. 95, Lord ‘Eldon observed 
“Tn all cases in which the testator has expressed an intention to give 
‘to charitable purposes, if that intention is declared absolutely, and 
nothing is eft uncertain but the mode in which it is to be carried into 
-effect, the intention will be carried into execution by this Court, which 
will then supply the mode which alone was left deficient". All that 
is essential is that the words used must be sufficient to create an 
effective trust. The subject upon which the discretion of the trustees 
ds to be exercised should be specific and limited. The area for which 
gift extends is immaterial. ^ Upon this principle, gifts for the increase 
of knowledge among men and for the beneflt of educationin every part 
of the world, have-been held to be valid charitable bequests. See 

Whicker v. Hume (1858) 7 H.L. Cas. 12+. 


The essential feature of most of the charitable trusts is that the 
beneficiaries are an uncertain and indefinite class of persons described | 
4n general, often fluctuating and changing in their individual numbers. | 
‘Where a Hindu directed by his will that the executors should apply a | 


‘sum of money to the relief of any poor and deserving Karan family or | 


families or individuals in shape of necessaries for life in times of distress, | 
‘medical or educational aid, help for marriage of daughter and such | 
-other deserving cause, it was held that the charitable bequest was 
‘Operative since the words were sufficiently certain and descriptive to 
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indicate the class of persons whom the testator intended to benefit. See 
-Nakshetrammli Dei v. Braja Sunder Das 12 Pat. 708; A.I.R. 1988 Pat. 

_ 647; 146 I.C. 865. See also Manorama Dassi v. Kalicharan Banerjees 
81 Cal., 166; 8 C.W.N. 273—A bequest to the testator’s poor relations . 
and dependents and servants is a valid charitable trust. . Iu 


It is thus a question for the Court in each case to construe what 
‘is a bequest for a charitable purpose. 

Where charitable purpose are mixed up with other purposes of 
‘such a shadowy and indefinite nature that the Court cannot execute 
:them (such as “‘charitable or benevolent” or “charitable or philan- 
thropic” or “charitable or pious” purposes) or where the description 
-includes purposes which may or may not be charitable (such as “under- 
‘takings of public utility") and a discretion vested in the trustees, the 


"whole gift fails for uncertainty. Upon this principle the following gifts 
were held void for uncertainty: 


1. Gifts to such objects of benevolence and liberality as the trustee 
in his own discretion shall most approve of. See Morice v. Bishop of 
Durham (1805), 10 Ves. 522. 


2. Gifts for such charitable or other purposes as my trustees shall 
think fit. See James v. Alen (1817), 8 Mer. 17. 


[ 3. Gifts to be applied for such benevolent purposes as my executors 
in their discretion may agree on. See Williams v. Kershaw (1885), 5 
Ci. & F. 111 ne 


4. Gifts for such benevolent, charitable, and religious purposes 
-as my trustees in their discretion shall: think most advantageous and 
‘beneficial. See Ellis v. Selby (1886) 1 My. & Cr. 286. 

5. Gifts for charitable or philanthropic purposes. See Kendall v. 
Granger (1842) 5 Beav. 800; See Blair v. Duncan (1902) A.C. 37. 

6. Gifts for charitable purposes or encouraging understandings of 
general utility. See In re Macduff; (1899) A.C. 309. 


The test has been succintly put in an early English case (Morice 

v. Bishop of Durham, (1805) 10 Ves. 522, at p. 542) thus: ‘The 

question is not whether the trustee could not, if he thought fit, apply 
.the whole property to charitable uses, but whether he could not, con- 
sistently with the trust, apply the whole of it to non-charitable 
uses. If it was competent to him without a breach of trust, to apply 

the whole property to non-charitable uses, the trust is not a chari- 

„table trust." ‘But where the trustees have a discretion to apportion 
11 
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"between charitable ‘objects and définite and ascertainable objects 
"mon-charitable, the trust does not fail; but in default of apportionment 
Sy the trustees, the Court will divide the fund between the objects 
charitable and non—charitable equally." See Doyley v. Attorney-Gené- 
ral (1735), 7 Ves.'58, 2 Eg..Ca. Act 195; Salusbury v. Denton (1857), 

BiKay & J. 529. 

Keeton observes, “The rule (laid down in Mills v. Farmer, supra) 
most clearly applies where the intention is expressed to be to benefit 
charity generally, but it:also applies where the intention is expressed 
to benefit a particular variety of charity; e. g. a religious charity; 
although here, obviously the expressed intention as to the type of 

- charity cannot be exceeded in the application of the fund. Similarly, 

aif a testator leaves funds to such charitable purposes as he shall name 

-and omits to name any, where he leaves the names of charities blank 
the property will be devoted to charitable purposes." 

A It.is.a maxim of equity that the execution of the trust shall be 
under the control:of the Court. Trust therefore must be cf such-a 
nature that it can be under that control. , For that purpose it is 
necessary that the subject and the object of the trust must both be 
Such as can be ascertained by the Court. According to the view. of 
the majority of the reported cases, the trust is void and cannot be enfor- 
ced by the Court if the subject or object could not be ascertained. 
See Morice v. Uhe Bishop of Durham: (1804) 10 Ves. 522 (object of 
benevolence or liberality); In re Riland (1881) W.N. (Eng) 178 
(charitable or benevolent purposes) In re Macduff (1896) 2 Ch. 451 
purposes, charitable or philanthropic); Blair v. Duncan (1902) A.C, 
87 (such charitable-or public purposes as my trustee thinks proper); 
Hunter v. Ait.;Gen. (1899) A.C. 309; Grimond v. Grimond (1905) 
A.C. 194. Asto what are charitable objects, See the judgment 
of Lord Machnaghten in The Commissioners of Income ‘Tax v. Pem- 

“sel (1891) A.C. 531, at p. 588. But the position would be slightly 
altered by this section. It provides that a public trust shall not be 

“void only on the ground that the objects of the trust are unascertained 
or unascertainable. However it would be useful to note what the Courts 

"have said about such objects as were unascertained or were unascertzin- 

able. The following are the cases (vide pages 478 and 474 of Mulla's Hindu 

Law, 9th Edition). In the case of a gift to dharam the Judicial Commit 
tee observed in Runchordas v. Parvatibai (1899) 23 Bom. 725, 26 I-A. 

771, that the objects which can be considered to be meant by that word 
are vague and uncertain. In Wilson's Dictionary the word dharam 


is defined to be law; virtue, legal or moral duty. Relying upon this 
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definitiofi of dhar&m, the Judicial Committee held that the word dha- 
ram was as vague as the words “‘purposes charitable or philanthropic” 
which on account of their vagueness, render a trust for those purposes 
void in the English law. See Ranchordas v. Parvatibai (1899 ) 28 
Bom. 725, 96 I.A. 71; Parthasarthy v. Thiruvengada (1907 ) 80Mad. 
340 (Dharam ); Gangabai v. Thavar ( 1868 ) 1 Bom. H.C, 71 (Dharam); 
Adrocate-General v. Damodar .( 1852 ) Perry's Oriental Cases 526 
(Dharam ); Cursandas v. Vundravandas (1890) 14 Bom. 482 (Dharmada) 
Devshankar v. Motiram (1894 ) 18 Bom. 186-( Dharmada ). See also 
Venkatanarasimha v. Subba Rao(1998) 46 Mad. 300, 73 I.C: 991, (23) A.M. 
376. Gifts for “charitable ‘or other purposes" ‘or gifts expressed in 
other alternative terms are not charitable; for they may be executed 
without any part of the property being applied to charitable purposes. 
See Halsbury, Vol. IV, P. 146, art. 280. Thus a gift for “charitable 
or benevolent purposes" is void. See (1881) W-N. (Eng. ) 179 
supra. See also Re Harbinson (1902) I.R. 108; Re Sidney (1908) 1 
Ch. 488. Applying the above principles it has been held that a trust 
for sarakam (good work) (see Bai Papiv- Jamnadas (1898) 22 Bom. 774) 
a trust for ‘purposes of popular usefulness or for purposes of charity as 
may be approved by the trustees” (see Trikumdas v. Haridas (1907) 91 
Bom. 583; Jamnabai v. Dharsey (1902) 4 Bom, L.R. 893), a trust for 
spending money “‘in proper «nd just acts for the testator's Benefit" (see 
Gokocl Nath v. Issur (1*87) 14 Cal. 222 ), and a trust for disposing of 
the residue ‘‘in a righteous manner, in a pious and charitable way, as 
thay appear advisable to all my three executors, and in such manner 
that people may speak well of me and that all my three heirs may 
acquire great fame" ( see Nanalal v. Harlochand (1890) 14 Bom. 476, 
479 ) are all void. See Shayama Charan v. Sorup Chandra (1912) 17 
C.W.N. 39, 14 I.C. 708. A direction to trustees to pay a certain sum 
of money at their discretion towards dispensaries, hospitals, charitable 
societies, schools or any students, association, feeding of the poor ete.» 
marriage, upanayan etc., excavation and consecration of tanks, etc , or in 
the construction of ghats or maths, has also been held to be void. See 
Surat Chandra v. Pratap Chandra (19183) 49 Cal. 232, 21 I.C. 194. 
But a gift to sadavarat to be established at a definite place is valid. 
See Morarji v. Nenbai (1898) 17 Bom. 9851. A gift to “ such 
charities as the trustecs may think deserving”, is also valid; see 
Smith v. Massey (106) 30 Bom. 500 Gordhandas v. Chunilal 
(1908 ) 30 All. 111; Surbomungola v. Mohendronath ( 1879 ) 4 Cal. 
508; and so also.a gift with power to trustees to give away the property 


«t . H 
in charity in such manner and to-such religious and charitable pur- 
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“poses as they may in their discretion think proper." See Parvatt v. 
‘Ram Barun (1904) 81 Cal. 895. 


à A gift “ for the performance of ceremonies and giving feasts to 
‘Brahmans ” is not void for uncertainty. See Lakshmishanker v. Vaijnath 
(1882) 6 Bom. 24. Nor is a devise of property to executors upon trust 
‘to distribute the same among the testator’s poor relations, dependants 
‘and servants. See Manorama v. Kali Charan (1903) 81 Cal 166. 


A gift for spreading of Hindu religion is void. See (1928) 46 
„Mad. 800, 73 I. C. 991, (23) A. M. 876, supra. There is conflict of 
Opinion whether a gift for the spread of the Sanskrit language is 
void for uncertainty. See (1928) 46 Mad. 800, 814-815, 73 I.C. 991, (23) 
A. M. 376 (Spencer, J.), 325-345 (Devadoss, J.), supra. 


When there is a bequest for feeding the poor—a bequest which is 
-valid in law-the fact that it is referred to in a later part of the same 
willas “dharam” does not make it invalid. See Vaidyanatha v. 
-Swaminatha (1924) 47 Mad. 884, 51 I. A. 282, 82 I. C. 804, (24) 
A. P. C. 221. 


Illusory endowments.--(1) ‘The mere execution of a deed, 
though it may purport on the face of it to dedicate property to an idol, 
is not enough to constitute a valid endowment; for the real object of the 
executant may be to defraud creditors, or to defeat the provisions of 
the ordinary law of descent, or to restrain alienations and keep the 
property in perpetuity in the family. It is necessary for the validity 
of a deed of endowment that the executant should divest himself of the 
property. Whether he has done so or not, is to be determined by his 
subsequent acts and conduct. Thus, if the profits of the property are 
appropriated by the executant to his own use, and not to the worship 
of idol, and his subsequent dealings with the property show that he 
did not intend to create an endowment, the dedication will be inopera- 

‘tive, and the property cannot be treated as debutter, i.e., belonging to 
the idol. The property will still continue to be his, and it may be 
attached in execution of a decree against him. See Watson and Co, v. 
'"Ramchund (1891) 18 Cal. 10; Konwar Doorganath v. Ramchunder (1877) 2 
Cal. 341, 319, 4 I. A. 59; Suppamal v. Collector of Tanjore (1899) 19 
"Mad. 887; Ram Dhan v. Prayag (1921) 48 All. 508, 62 I. C. 862, (21) 
‘A.A. 87; Siri Thakur v. Atkins (1919) 4 Pat L.J. 588, 58 I.C. 106; ("19) 
A.P. 442; Bhekdhari Singh v. Sri Ramchanderji (1931) 10 Pat. 888, 186 
I. C. 290, (31) A.P. 275. Similarly, it a Hindu purchases property 
in the name of his idol, without setting up the idol for. public worship 


-and without appointing priests for its worship, the property does not 
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become the property of the idol, but remains his own private property, 
See Brojosoondery v. Luehmee (1873) 20 W. R. 95 (P. C.). 


` (2) Where there is no real dedication of property for the wor- 
ship of an idol, but only an attempt to create a perpetuity in favour of 
the settlor's descendants, the gift to the idol is void. See Promotho 
v- Radhika (1875) 14 Beng. L. R. 175: Sri Thakurji v. Sukhdeo Singh 
(1920) 42 All. 895, 58 I. C. 588, (20) A.A. 63 (F. B.). The mere 
fact, however, that the members of the settlor’s family are nominated 
as Shebaits or mutawallis of the temple and that they are to be remu- 
nerated out of the income of the property is no ground for holding that 
the dedication is not real, provided the remuneration is reasonable 
having regard to the income of the property. See Jadu Nath Singh 
Y. Chakore Sita Ramji (1917) 44 I. A. 187, 89 All. 558, 42 I.C. 225, 
(17) A.P.C. 177; Chandi Charan v. Dulal Chandra (1997) 54 Cal. 80; 
98 I.C. 684, (726) A.C. 1088; Ishwari Bhuvaneshwari Chakurani v. 
Projonath Dey (1987) 64 I. A. 208, (1937) 2 Cal. 417, 89 Bom. L. R. 
933, 168 I. C. 765, (37) A.P.C. 185. 


Partial dedication—charge in favour of charity.— Where by the 
grant the a mere charge or trust is created in favour of anidol, the dedi 
cation is said to be partial or qualified for such a case the property- 
descends, and is alienable and partible, in the ordinary way; but 
subject is always to the trust or charge in favour of the idol. See 
(1905) 82 Cal. 129, 81 I.A. 208, snpra; Sonatun v. Juggutsoondree — 
(1859) 8 M.I.A. 66; Ram Coomar v. Jogender Nath (1879) 4 Cal. 56; 
Ashutosh v. Doorga Churn (1880) 5. Cal. 488, 61. A. 182; Kutada 
Prasad v. Kali Das (1915) 42 Cal. 536, 80 I.C. 899, (14) A.C. 818 
Mohim Chandra v. Hara Kumari (1915) 42 Cal. 561, 80:I.C. (798) (15) 
A.C. 487 Gopal Lal Sett v. Purna Chandra Basak (1922) 49 I.A. 100, 
49 Cal. 459, 67 I.C. 561, (792) A.P.C. 258; (1921) 48 I. A. 118,48 
All. 991, 63 I.C. 34, ('21) A. PO. 20, supra; (1931) 10 Pat. 388, 186 
LO. 219 (81) A.P. 275, supra; Parshadi Lal v. BrijMohanlal (1936) 
ll Luck, 575, 159 I.C. 117, (786) A.O. 52. Where the surplus 
income after the expenses of worship and ceremony were met, was to 
be invested in houses, for the residence of the settlor's descendants, 
it was held that there was no complete dedication. See Surendra 
Krishnu Ray v. Shree Shree Ishwar Bhubaneshwari Thakurani (19:3) 60 
Cal. 54, 144 I.C. 792, (88) A C. 295; Ishwari Bhuvanezhwari Thakurani 
v: Borjouatha Dey 64 I.A. 208, (1937) 2 Cal. 447, 89 Bom. L.R. 933, 
168, I.C. 765, (37) A.PC. 185. 


In determining whether the will of a Hindu gives the estate to 
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an idol subject to a charge in favour of the heir of the testator, or 
makes the gift to tho idol a charge upon the estate, there is no 
fixed rule depending on the use of particular terms in the will; the 
question depends on the construction of the will as a whole. Thus 
although a will provides.that the property of the testator “shall be 
considered to be the property of", a certain idol, the further provi- 
sions such as that the residue after defraying the expenses of the 
temples "shall be used by our legal heirs to meet their own expenses", 
and the circumstances such as that i in respect of the ceremonies to be 
performed the expenditure was fixed by the will and would absorb 
only a small proportion of the total income, may indicate that the 
intention was that the heirs should take the property subject to a 
charge for the performance of the religious purposes named. See 
Pande Har Narain v. Surja, Kunwari (1921) 48 I:A. 143, 43 All. 291, 
63 I.C. 85; Parshadi Lal v. Brijmohanlal (1936) 11 Luck. 575, 159 
I.C. am, (86) A.O. 52. 


"Wakf void for uncertainty:— The objects, of a wakf must ; pe 
indicated with reasonable certainty; if they are not the wakf will be void 
for uncertainty (see note a) infra). But it is not necessary that the 
objects should benamed. See Shekh Ramzan v. Mussamat Rahmani 
(1932) 7 Luck. 300, 135 I.C. 372, (82) A.O. 71; Gangabai v. Thavar 
(1863) 1 Bom. H.O.0.C. 71. - Nor is it necessary, where the objects are 
specified, to name the sum. to be spent on each object (see Mutu Bama- 
nandan v. Vava Leveai (1910). $4 I.A. 21,28-29, 40 Mad. 116, 39 I. C. 
235, (’16) A.PO. 86; Syed Shah v: Syed Abi (1932 11 Pat. 288, 825-326 
186. I.C. 417, (82) A.P. 33) (see note (2) Infra). 


Turning now to Mahomedan cases; there appears. to. be con lit d 
decisions. The High Court of Bombay expressed the opinion 
in an old casé that a bequest by a Khoja Mahomedan for dharam was 
void for uncertainty. See Gangabai v. Tharar (1863) 1 Bom. H.0.0.C. 71. 
In a later: Bombay case, a bequest by a Mahomedan for dharam, kherat; 
vigere, was held to be void for uncertainty. , The Gujarati word 

“khairat”; it was said, was derived from the Arabic “khairat” > and 
that “khair”, in Arabic means “good”, And "khairat", means “good 

works, alms, charities." See Mariambi v. Fatmabai (1928) 31 Bom. 
L.R. 185, 116 I.0.'242, (29) A.B. 127. Tn a Punjab case it was held 
that a wakf for such charitable objects as the trustees should think 
proper and for such purpose as that the settlor should obtain certain 
bliss therefrom, is void for uncertainty. See Shahab-ud-din v. Sohan 
Lal (1907) Punje Rec. No. 75. See also Advocate General v. Hormusji 
(1905) 29 Bom. 375. In an Allahabad case it was held that a wakf 
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Tor fateha and for amav-i-khir including the maintenance of poor rela- 
tions and dependants was not void for uncertainty. See Mukarrama v. 
Anjuman- un-Nissa (1993) 45 All. 152, 69 I C. 886, (724) A-A.-228. In 
another Allahabad case the opinion was expressed that a trust for 
"khairat"" or for ‘‘I:hairati kam” was valid, and in such a case; specifica- 
tion of objects of charity is not necessary. But, if a trust is for umure 
Khair or kare khair, it is a question of construction in what sense the 
expression is used, and if it is used in the sense of benevolent. purposes 
or good purposes, the trust will be void for uncertainty. See Mohammad 
Yusuf v. Azimuddin (1941) All. 443, (1941) A.L.J. 269, 196 I.C. 324, 
(41) A. A. 235. But "amar-i-khair" means “Khair”? or f good” 
works, and if that is the correct meaning of the word. The. 
wakf would be void for uncertainty, unless it can be said that 
when a Mahomedan dedicates his property by way of wakf for “good 
works”, it must be taken that the dedication is for ‘‘purpose recognized 
by the Mussalman law as religious, pious, or charitable” within the 
meaning of sec. 2 (1) of the Wald Act. - This contention was accepted 
in an Oudh case [Shaikh Ramzan v. Mussammat Italunani (1982) 7 Luck. 
300, 185 I.C. 372, (82) A.0. 71] but the Lahore High Court:has dissented 
holding that the use of the general words of the proviso to sec. 3 of the 
Wakf Act “religious and charitable object" is not a sufficient specifi- 
tation of the object. See Punjab Sindh Bank v. Anjuman Himayet Islam 
(1985) 158 I.C. 937; (85) A-L. 598. But the Lahore High Court has 
dissented from this view and held that words mazhabi aur khairati kam; 
meaning "religious and charitable. works" -were sufficient to uphold the 
yalidity of a wakf. See Mohammad Afzal v. Din Mohammad (747) A.L. 
117. In appeal to the Privy Council, this view was upheld. [See -Beli 
Ram v. Mohammad Afzal (1949) Lah. 1, 50 Bom. L.R. 674 (48) A.P.C. 
168.] A Full Bench of the Chief Court of Oudh, however, has now 
taken the view that a dedication in general terms for “charitable 
purposes highly commendable according to the Hanafi school of Mus- 
salman law” is not a valid dedication. See Ahmadi Begum v. 
Badrum Nisa (1940) 15 Luck. 586, (1940) O.W.N. 689, 189 I.C. 391, 
(40) A.O. 824 (F.B.) Seo. Mohammud Yusuf v. Azimuddin (1941) All. 
448, (19)1) A.L.J. 269, 196 I.C. 824, C41) A.A. 285. The High 
Court of Calcutta in a recent case has held that the use of the general 
words of the proviso to scc. 8 of the Wakf Act without specification of 
the object of charity does not invalidate a wakf as it contemplates an 
ultimate gift effective in law and that the ultimate benefit in a wakf- 
alal-aulad con also be impliedly reserved for the poor or for any pur- 
pose of a permanent character. Those purposes need not be expressed 
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in clear terms in the wakfnama.  In:that case it was held that the 
wakf deed manifested: &n overriding intention to charity in the contin- 
gency of the failure of the descendants of the settlor and the ultimate’ 
gift to proper acts of charity" was held to be valid, as these words., 
imply a gift to the poor, and the benefit to the poor is the prime con“, 
cern of the Muslim jurists. See Hashim Ali v. Ifat Ara Hamidi 
Begum (1942) 46 C.W.N. 561, 74 Cal. L.J. 261, (42) A.C. 180 (case 
under Shia Law); Haji Ishak v. Faiz Mahomed (1943) Kar. 168, (’48) 
A.S. 184; Syed Ahmad v. Julaiha Bivi (1946) 2. M.L.J. 335; (47) A.M.” 
176. A dedication of proporty for the benefit of the Mahomedan 
community on the occasions of rejoicings and mournings was held not’ 
to be void for uncertainty. It was construed with reference to the 
congested condition of the testator’s town to mean the provision of a 
building for the accommodation of marriage and funeral parties. See 
Fazal Din v. Karam Hussain (1986) 162 I.C. 404, (36) A-L. 81. A 
direction to pay money to Sayyads, i.e., descendents of the Prophet, is 
void for uncertainty, as it would be impossible to ascertain who were 
genuinely the members of the Prophet’s family. See Abdnl Karim ve 
Rahimbai (1946) 48 Bom. L.R. 67, ('46) A.B. 342. 


A bequest by a Khoja Mahomedan under a willin the English 
language of a fund “‘to be disposed of in charity as my executor shall 
think ft," is not void for uncertainty. See Gangabai v. Thavar (1863) 
1 Bom. H.C.O.C, 71. 


Objects partly valid and partly invalid.— Where a wakt is created 
for mixed purposes, some of which are lawful and some are not, it is 
valid as to the lawful purposes, but invalid as to the rest, and so much 
of the property as is dedicated for invalid purposes will revert to the 
wakt (dedicator). See Mazhar Husain v. Abdul (1911) 83 All. 400, 
406, 9 I.C. 758; Abdul Hussain Mussaji v. Sugrandai (80) A.S. 822.- 
Where the property is not specially dedicated to an object which 
fails, the whole amount will be devoted to the valid objects of charity. 
See Mt. Rugia Begum v. Sarajmal (1986) All. L.J. 231, 163 I.C. 344, 
(^86) A.A. 404; Suttar Ismail v. Hamid Sait (1944) 2 M.L.J. 92, (^44) 
A.M. 504. 5 


Khairat:—This word has not received a judicial interpretation 
from their Lordsips of the Privy Council. The ordinary meaning of. 
word is relief of the poor and of the sick. In Mariambi v. Fatmabaj 
(81) Bom. L.R. 185; (see also Radhey. Shyam v. Radhey Lall, 
1 Luck, 554; Gauri Shankar v. Mohan Lal, 15 Luck. 674) a 


bequest for "dharama Khairat vigero’” was held to be void for 
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uncertainty. The Allahabad High Court, however, in a case (Muha- 

mmad v: Azimuddin, (1941) All. 443, at pp. 458-459) after reviewing: 

all the authorities has held that a trust for Khairat or Khairati Kam 

is à perfectly good trust and Khairat and Khairati Kam should be’ 

taken as equivalent to charity and chariteble objects and a specification’ 
` of objects of charity is not necessary. 


“Panya Kariya."— This word means pious act. In Satkarhi v. 
Hazarilal (58 Cal. 1025), the Calcutta High Court has held that a 
bequest for Punya Kariya was void for uncertainty. 


Punya Marge or Punya Danma or Sare Marge.—These words 
mean for religious merit”. These worde were held to be void for. 
uncertainty. See Dhyabhai v. Chamanlal, 40 Bom. L.R. 418. 


"Lokopyogi".—The word means public service. The Bombay 
High Court held that the words “Jokopyogi works” were not charitable 


and the bequest was void. See Prabhakuverbai v. ‘Kasumabai (1940): 
Bom. 761. ; 


Advancement of any other objects beneficial to Mankind, charitable 
purposes.:—The expression ‘beneficial to mankind’ or “benefit to the 
community’ is difficult to define or circumscribe. (See General Medical 
Council Case, 13 T.C. 847 Hon’ble Company of- Masters and Marine 
Case, 17 T.C. 307). 


A purpose may be charitable or beneficial, although opinions 
differ as to its expediency or utility. The expession ‘charitable: 
purposes’ changes with the passing of the years in their nature and 
objects and the courts take a liberal view in favour of any bequest. 
which appears to be for the benefit of the community or to be actuated 
by charity or benevelence (see Falkirk Temperance Case 11 T.C. 371). 


The other rule is that if the testator has left his will so vague 
and uncertain the court will not make a new will for him. An attempt 
was made in In re Horrocks(see (1989) (P.—198) that the word ‘or’ was 
typist’s error for ‘and’ in a clause in the will for ‘Charitable or bene- 
volent’ objects but the attempt failed. The court held that it had no 
jurisdiction to make an alteration of this kind as so to do would be to 
make new will. In Attorney General cf New Zealand v. The New 
Zealand Insurance Co. Ltd. (see 41 C.W-N. 821; A.I.R. (1937) P.C. 8). 
Their Lordships of the Privy Council observed that many testamentary 
bequests have been shipwrecked on the word ‘benevolent’. In this 
case the bequest was towarde institutions; societies or objects esta blished 
in or about: Auckland for charitable, benevolent, educational or religious 
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purposes....'such amounts as the trustee in his absolute discretion shall 
deem advisable. Their Lordships observed that the. want of: precision 
was inherent in the will, the word ‘benevolent’, however, circumscribed 
the local area, but even assuming that,the gift was to benefit the 
existing institutions in or about Auckland still the bequest was not 
precise and was, therefore void. In Law Chew v. Taw Cock (see A-1-R. 
(1939) R. 203) it was observed that when the words used were 'chari- 
table and benevolent’ purposes any object to be beneficial must possess. 
both the characteristics and accordingly they would constitute a ‚good 
charitable trust of a public character. But where the words are ‘pub- 
lio; Lenevolent or charitable ‘purposes’, the. gift would admit. non- 
charitable objects, e. g- objects of private benevolence only; a purely 
non-charitable purpose and the trust will fail. 


In several Indian cases religious and charitable. purposes are 
mixed up with other purposes, e.g. * charitable and benevolent " 
‘charitable and philanthropic’ or ‘charitable and public’ and questi 
arise how far such gifts are valid. In Chandunbai v. Dady (see 26 
Bom. 632 ) a trust was to expend the. income upon some one or more 
charitable, ‘educational or philanthropic institutions calculated to 
promote the puplic good and the bequest was held to be void. In 
Trikumadas v. Haridas (see 31 Bom. 583) the testator directed his execu’ 
tors to expend the residue as they thought proper ‘for the. 
purposes of popular usefulness or for the purposes of charity’ 
andi it was held to be bad. In Mitford v. Reynolds (.see Ph. 155) a 
testator gave the remainder of his property to the Government of, 
Bengal to be applied to: charitable benevolent and public works in the 
city of Dacca. : It:was held that the bequest was good.  : , 


The ratio decidendi to be drawn from these cases is that where 
charitable trusts are mixed up with’ non-charitable trusts and non- 
charitable trusts are created: by alternative clauses disjunctively used 
the trusts will fail. But where the trust is exclusively for -charity or 
exclusively for‘charitable objects, the diversity or: multiplicity of such 
objects to which the charity may be applied will not-render charity 
vague or indefinite. The essential thing to make a charity vague; 
indefinite or uncertain is that it should be mixed up with non-charitable 
objects or it should include objects both of a charitable and non-chari- 
table nature alternatively or. disjunctively (see Hiddyet Beg v. Behari 
Lal (1941) All. 379 'at'pp- 890-391). 


Charity Kt. Trustees Disoretion 
‘A testator is not permitted to delegate to others. the, disposition of 
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hbis: property; subject to this that he may confer upon his trustees a 
power of selection and apportionment among a definitely prescribed 
elass of beneficiaries. In Smith v. Massey (see 30 Bom. 500) the 
bequest was to expend tne residue ‘in such charities as the trustee may 
think deserving’ and the. bequest was held to be valid. In Chaturbhuj 
v. Commissioner of Income Tax (see 48 Bom L. R. 68) the testator by 
his will empowered his trustees to “utilise my. residuary property for 
such acts of charity as he deems proper" and it was held to be a good 
charitable bequest. In England also a bequest to such religious and. 
charitable purposes as the executors may think proper was upheld (see 
Baker v. Rulton, 1 Keen 224).. Law favours charities and notwith- 
standing the wide extent of the word ‘charity’ permits a testator to, 
direct a fund to be destributed -amongst such charities and in such. 
proportions as his trustees may in their discretion decide, But it is not 
settled beyond dispute that a trust by a testator in favour of benevolent; 
Objects to be selected by trustees does not answer this requirement and, 
is insufficient because of its indefiniteness on. account of the use of the; 
word ‘benevolent’ (see Att. Gereral of New Zealand v. New Zealand Ins. 
Qo. Lid. 41 C. W- N. 321(P.C.) The leading case on this is Blair v- 
Duncan (1902) A. C..37) where a bequest “for charitable or public 
purposes as my trustees think proper" was held to be void for uncer-. 
tainty. In Chichester Diocessan Find v. Simson, see (1944.) A. ©. 341 
the House of- Lords has finally held that a bequest “for such charitable 
institution or institutions and other charitable or benevolent object or 
objects in England as the executors should in their discretion select" 
is void for uncertainty. 


. "Where the trustees have a discretion to apportion between chari- 
table objects and definite and ascertainable objects noncharitable; the 
trust does not fail; but in default of apportionment by the trustees 
the court will divide, the fund between the objects charitable and non- 
charitable equally (see Doyley v- Att. General, (1785).4 Vin. & Abr. 485; 
Salusbury v. Denton (1857) 3H & J. 529) Halsbury, Vol. 4, p. 172). 
The trustees must exercise their discretion, with an absence of indirect 
motive, with honesty of intention, and with a fair consideration of the 
subject. If the discretion is properly exercised they are not bound to 
give any reason for the conclusion they adopt. The court does not 
interfere with the exercise of discretionary power by the trustees 
unless it is exercised corruptly (see Warren v. Clancy, (1898) 1 Ir. R.127). 
The duty of the court is confined to seeing that the discretion has been 
properly exercised (see Rooke v. Dawson (1895) 1-Ch. 480). 


In all such cases it is eseential to bear in mind that objects of 
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selection must satisfy all the requiremonts of a charity, viz. that the 
trust must be for charitable purposes. ^ On this ground trusts ‘for 
charitable and benevolent? uses have been upheld. But if the 
objects of the trust are stated in indefinite terms e.g. ‘for charitable or 
benevolent uses’ and a discretion is given to the trustees, the trust is 
void on the ground that the trustees may give the entire income to non 
charitable objects (see Hunter v. Att General (1899) A.C. 309. -The 
recent decision on this point is In re Osmond (1944) W-N. 4-), where & 
testatrix bequeathed the residue of her estate to trustees upon trust, in 
their absolute discretion to apply the same to the medical purposes for 
the furtherance of psychological healing according to the teaching of 
Jesus Christ and an affidavit by a distinguished physician was put im 
showing that psychotherapy was well known and practised in many 
hospitals. But the question was whether the absolute discretion of 
trustees was limited to the furtherance of psychological healing for 
charitable purposes. It might be used fornoncharitable purposes and 
the bequest failed. In Parbati v. Ram Barun (31 Cal. 895) a :testator 
bequeathed ‘the rest and residue of my estate’ to his executors ‘to 
spend and give away tho whole in charity in such manner and in such 
religious and charitable purposes as he may in his absolute discretion 
think proper. And it was held to be a valid charitable bequest. 
In Salvalkar'y. The Commissioner of Income Tax (43 Bom. L.R.1027) 
Kania J. has observed that a “general charitableintention to be upheld 
by law and any discretion vested in the trustees to be exercised within 
the limits (not uncontrolled) will be given effect to. The main point 
involved and decided in this case was that the law did not permit the 
administrator of a trust which can be used at the discretion of the trustees 
entirely for an object which according to law was non-charitable, though 
the trustees may regard if to be charitable. 


The law on this point has been stated by Lord Davey in Hunter 
v. Att. General (supra) as follows:— ^ What, then, is the law applicable 
to the case? There are two classes of authorities. ‘On the one 
hand there is long series of cases extending from Morice v- Bishop of 
Durham (9 Ves. 899) decided by Sir William Grant and Lord Eldon to, 
In re Macguff (1896) 2 Ch. 451) decided by the Court of Appeal in 
1896 and including two decisions of Lord Cottenham. In these 
cases it ihas been held that where charitable purposes are 
mixed up other purposes of such a shadowy and indefinite 
nature that the Court cannot execute them, (such as “charitable 
or benevolent’ or ‘charitable or philanthropic’, or ‘charitable or pious 
purposes’ or where the:description includes purposes which may or may 
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not be charitable such as ‘undertakings of public utility") anda discretion 
is vested-in the trustees, the whole gift fails for uncertainty. In re Tetley 
(1993) 1 Ch. 258; (1924) A.C. 262, a bequest was made “for such 
patriotic purposes or object and such charitable institution or institutions 
in British Empire as my trustees may in their absolute discretion select 
in such shares and proportions as they shall think proper.” The 
bequest was held to be vague and uncertain. The same principle was 
held to apply in India (see Taw Chew v. Taw Cock, A.I-R. (1939) R. 203) 
where it was observed that where the words used are “charitable and 
benevolent” purposes any object to be benefited must possess both the 
characteristics and accordinly they will constitute a good charitable 
trust of a public character. But where the words are “public, bene- 
volent or charitable purposes” the gift would include non-charitable 
objects, e.g., objects of private benevolence only and the trust will fail. 
‘On this principle the gift failed in the cases. ( Chandunbai v- Dady, 26 
Bom. 682; T'rickumdas v. Haridas, 81 Bom. 583; Dayabhai v. Chimanlal, 
40 Bom. L.R. 418). Z 


There is also another class of cases in which there is a general 
overriding trust for charitable purposes but some of the particular pur- 
poses to which the fund may be applied are not strictly charitable, or 
-one of two alternative modes of application is invalid in law, in such 
cases the trust is good and the Court will give effect to the general 
“charitable trust but the trustees are restricted from applying the fund 
to the purposes or in the manner which are objectionable. See Sinnett 
v. Herbert, (1872) L.R. 7 Ch. 282; In re Douglas, Obert v. Barrow, 35 
Ch. D. 472. These cases are considered in Muhammad v. Asimuddin. 
See (1941) All, 448 at p. 456. 


There is also another class of cases in which the property is given 
to trustees absolutely to be used by them in such manner as they like 
for charitable purposes. Such a case arose in <Adrocate-General v. 
Hormusji (29 Bom. 375) where the words usedin a deed of trust were 
"upon trust and for the use of the. said trustees absolutely to be 
expended and used by them for such charitable purposes 
as they may think fit." The lower Court relying on the decision In 
re Williams ( 1897 )2 Ch. 12 and having regard to the word “absolu- 
tely" used, held that no valid charitable trust was created but this 
"decision was reversed in appeal and it was held that the trust was 
-valid and a scheme was ordered to be framed. The same question arose 
in Subhas Chandra Bose v. Gordhandas ( see 42 Bom. L.R. 89 ) where 
a testator by his will after giving certain legacies gave “the balance of 


‘my assets... to be handed to B to be spent by B or by his nominee or 
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“nominees according to his instructions for the political ‘uplift of India 
wand preferably for publicity work or t of India’s cause ‘in other 
countries.” Two questions were raised: . (a) whether the gift ‘‘for 
the political uplift of Indta " was valid in law and (-b) if not whether 
B took the residue absolutely. The lower Court held that it was invalid 
and the residue was undisposed of. The Appeal Court also held that 
the bequest did not fall within any of the recognised classes of valid 
bequests and, thercfore, failed. As regards the second point whether 
B took absolutely, their Lordships of the ‘A ppeal Court held that the- 
words “‘to be handed over to Subhash Chandra Bose” constituted a trust 
&nd that there was no beneficial gift to D and as the trust failed 
"there was an intestacy. 23] 


"There is also a third class of cases where no trustees are appointed 
but a bequest is made to the widow or near relative of the testator abso- 
lutely ‘but with a request that whatever-may remain as surplus of the 
income or corpus the legatee shall use the same for charitable purposes. 
In Mahim Chandra v. Hara Kumari ( see 42 Cal. 561 (in appeal Hura 
Kumari v. Mahim Chandra, 12 O-W.N. 412) the testator bequeathed 
_the property to his wife with the words “my daughter Hara Kumari 
shall become entitled to and possessor of whatever property will remain 
afteryour (widow’s) death and she shall enjoy the same keeping up and 
maintaining the aforesaid ‘Sheba’. It was held that the widow took - 
the property for life with power of alienatien but to the extent to which 
‘Buch power was not exercised the daughter took the property. The- 
question in this case was, what interest did the daughter take? It was 
held that the bequest to Hara Kumari was absolute and that the provi- 
sions for keeping up the Sheba was merely a collateral charge no the 
property. In Bhuribai v. Advocate-General (5:0 45 Dom. L.R. 663) 
the Court had to construe a will by a Hindu wherein he bequeathed to. 

“his wife the whole of his property moveable as well as immoveable “‘a 

the absolute owner" with authority to make use thereof in any way 
she liked. “She may sell the same if she so chooses or she may make 
& wil... I am confident that my wife Bhuribai will give away my 
‘properties in charities in such manner as she likes. But if my wife- 
dies without making a will or any other arrangement at the time of 
her death as to for what charitable purposes my properties are to be- 
used then after her death Bhai Shivanarayan and Manordas shall take 
possession of whatever property belonging to me may have remained 
Over and shall use the whole of my remaining property in charities such 
“as education, sadavart, dharamsballa, temple, &c.» or Shall render help. 


to any of my relatives who m may be in poor condition." The question, 
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for construction was what interest the widow tcok. The Court held 
that reading the will as a whole the testator wanted to make and in 
‘fact made his widow the full owner of his property and there was mo. 
“bequest or trust created in favour of iE: x 


Other Charitable Uses.—In Re Robinson; Besant v. German - Reich 
[ See (1931) 2'Ch. 122) a bequest to German Government, for the time. 
being for the benefit of its soldiers disabled in the late war was held 


‘to be good and not against public policy. A residuary bequest for 


ponunt) establishing and maintaining a charitable institution called 
‘The Beaumont Animal Benevolent Society” the members of which 


‘should be anti-vivisectionists and opponents of all sports involving the. 


pursuit or death of any stag, deer, fox, hare, rabbit, bird, fish or any 
‘other animal was held to be bad. See In re Gove Grady, Plowden v. 


"Lawrence, (1929) 1 Ch. 557. A gift in favour of or for the preserva- 


tion of animals without the necessary element of benefit to the commu- 


mity is not charitable. Such a gift can only be for the benefit of the. 
‘community if it conduces to the moral, physical or intellectual ncn 


being. of the community. 
In the Bombay High Court suit No. 1408 of 1938 Husein Abdul 


Karrim v. Gulibai Noormahomed & testator directed that the surplus of 


his property after meeting certain bequests in favour of his wife and 
others should be spent “‘ for the good and benefit" of the Khoja Sun- 
nat Jamat. He also directed that after the death of his wife, his bunga- 
low and houses should be used for the benefit of the said Jamat. The 
question arose whether the gift of theincome of the estate of the deseased 
“tor the good and benefit” of the members of the Khoja Sunnat Jamat 
was a gift for public charitable purposes. In giving Judgement Somjee, 
J., said that it was contended by counsel of the 1st defendant that the 
gilt “ for the good and benefit" of the Khoja Sunnat Jamat was. 


vague and uncertain and, therefore void. Counsel referred to Tudor 


on Charities where it was stated that a bequest upon trust must be 
sufficiently definite. This rule was, however, subject to an important 
exception that although the objects of a trust might be uncertain, if 
they were certainly of a charitable nature the trust should not 
fail, The general rule that no trust would be enforced by the 


Court unless it was for the benefit of ascertainable indivi- 


duals or ascertainable class of individuals or for a charitable. 
purpose. "There was no doubt that Khoja Sunnat Jamat was an as- 
certainable body of individuals. The only contention was that the 


purpose of the gift was not an ascertainable charitable purpose because: 
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-it was argued that what might be “for the good and benefit" of the 
‘community might be charitable and might also be for some purpose 
-other than charitable. His Lordship referred to the Indian Succession 
Act and said that there was no provision therein to indicate what a 
valid charitable purpose was. Religious or charitable uses were 
smentioned in sec. 118 of the Act and some instances of such uses were 
-given in the illustration to that section, but those instances were not eX- 
.haustive. His Lordship also referred to S. 18 of the Transfer of 
Property Act and said that this section recognised that there could be 
:a valid disposition of property for the benefit of the public in the ad- 
.vancement of religion, knowledge, commerce, health, safety or any 
-other object beneficial to mankind. This provision clearly indicated 
-that the expression "any other object beneficial to mankind" was 
understood in law to mean a valid charitable object or purpose. His 
Lordship referred to Halsbury, Vol. IV where it was stated that gifts 
‘for the benefit of a country, borough, town or parish in general terms 
were charitable. So also the gifts in general terms for the benefit of 
the inhabitants or a class of inhabitants of a particular locality. In 
Wrexham Corporation v. Tamplin (1873) 21 W.R. 768; the testator be. 
queathed to the mayor, aldermen and burgesses of the borough a 
legacy to be spent and applied in the discretion of the ‘mayor and the 
~Corporation in the best way for the use and benefit of the borough or 
"its inhabitants or institutions and it was held that the gift was for a 
valid charitable object. His Lordships referred to Adv. General v. 
Yusufalli (24 Bom. L.R. 1060), where it was held by Marten, J» that, 
although a gift for public purposes generally was void as being £o 
general and undefined that it could not be executed by the Court, yet 
-a gift for public purposes in a specified locality was a valid charitable 
gift. His Lordship came to the conclusion that here the body of in- 
dividuals for whose good and benefit this gift was a small community 
-of Sunni Khoja, that the words ' for the good and benefit ” could not 
-in law be understood to mean anything other than a public charitable 
purpose and he held that the gift was a valid charitable gift. This 
- decision is not reported : =i 


- The following are held to be good charitable gifte:—(a) a gift for 
-money for building à well and an avada (see Jumnabai v. Khimji 
14 Bom. 1) for Sadavarta (see Morarji v. Nenbai, 17 Bom. 251) fd 
building of Dharmshalla and temples. See Jai Narain v. Ujagar Lal 
- 127 Bom. L.R. 713, (P-C.) 
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11. A public trust created for purposes some of which are 

| charitable or religious and some are not shall 

EIU Eo mot vold gn not be deemed to be void in respect to the 

non charitable or non- Charitable or religious purpose, only on the 

religious purposes. ground that it is void with respect to the non- 
charitable or non-religious purpose. 


English Law.—While a gift is never void for uncertainty, the gift 
Gift to charitable mq may be void if it comprises both charitable objects 
eel objects and objects which are notin the legal sense charit- 
: able. For example, “‘public purposes" has a wider 
meaning than "charitable purposes", and comprises many objects which 
the law does not regard as charitable. Thusa gift “for such charit- 
able or public purposes as my trustee thinks proper" (see Blair v., 
Duncan, (1902), A.C. 87) or “for such patriotic purposes or objects and 
such charitable institution or institutions or charitable object or objects 
in the British Empire as my trustees may in their absolute discretion 
select in such shares and proportions as they shall think proper” is 
void for uncertainty (see Re Teetley, (1928), 1 Ch. 258 S.C. in D.P. 
nom. Ait-Gen. v. National Provincial Bank, (1924) A.C. 262; see also Re 
Macduff (1896) 2 Ch. 451 (C.A.) (charitable or philanthropic); Houston 
v. Burns, (1918) A.C. 337 (public, benevolent or charitable purposes). 
But if it is possible to read the words conjunctively and not disjunctive- 
ly so that the whole gift is overshadowed by the word “charitable”, 
the gift may be good, Blair v. Duncan, supra, at p. 44; Re Smith, (1982) 
1 Ch. 158 (C.A.), at p. 167). 


In Hunter v. Att.-Gen. (see (1899) A.C. 809, at p. 323) Lord Davey 
divided the cases into three classes:— 


First, cases in which it has been beld that where charitable pur- 
poses are mixed up with other purposes of such a shadowy and indefi- 
nite nature that the Court cannot execute them (such as "charitable or 
benevolent”, or “charitable or philanthropic”, or “charitable or pious” 
purposes) (see Quare whether a gift for pious purposes might not now 
be valid. See Bourne v. Keane; (1919) A.C. 815; Re Caus», (1984) Ch. 
162 gifts for saying masses) or where the description includes purposes 
which may or may not be charitable (such as “undertakings of public 


utility”), and a discretion is vested in the trustees, the whole gift fails 
for uncertainty. 


Secondly; it has been decided in cases such as. Att-Gen, v. Doyley 


ke Ves 58 (n), and Salusbury v. Denton (8 K. & J. 599), that where 
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the trustses have a discretion to apportion between charitable objects 
and definite and ascertainable noncharitable objects the trust does not 
fail; but in default of apportionment by the trustees the Court will 
divide the fund between the objects charitable and non-charita ble eqnally. 
If, therefore, in any case trustees cannot refuse to allocate a part of 
the fund to charitable purposes, they must either fix the part to be 
given to these purposes; or, if they do not exercise their discretion, the 
Court will itself divide the fund between the charitable and non-charit- 
able objects, and, as Romer, J., commenting on the language of Lord 
Davey» pointed out in Re Clarke (see (1923) 2 Ch. 407, at p. 416. Op: 
Re Porter, (1925) Ch. 746), provided that the Court can once ascertain 
the parts, there is no more difficulty in apportioning a fund where the 
non-charitable purposes are indefinite than where they are definite. 


Thirdly, there is a class of cases, of which Sinnett v. Herbert (sea 
L.R. 7 Ch. 232) and Re Douglas (see 85 Ch. D. 472 (C.A.) Re Scowcroft 
(1898) 2 Ch. 638; Re Best, (1904) 2 Ch. 354; Re Hood (1931)1 Ch. 240 
(C.A.), are examples, in which there is a general overriding trust for 
charitable purposes, but some of the particular purposes to which the 
fund may be applied are not strictly charitable or one or two alternative 
modes of application is invalid in law. In such cases the trust is good 
but the trustees are restricted from applying the fund to the purposes 
or in the manner which is objectionable. 


Gift to non-charitable body good as gift to members. 


In this connection it may be observed that, provided the gift does 
not create a perpetuity and the objects are capable of ascertainment, a 
gift to a non-charitable corporation or society may yet be upheld as a 
gift to the corporation or to the members of the society. See Cocks 
v. Manners L.R. 12 Eq. 574; Bowman v. Secular Society, (1917) A.C. 
406, at p. 442; Re Prevost, (1930) 2 Ch. 883. For instance, in a recent 
vase (see Re H.J.Ogden, (1983) Ch. 678), a legacy to bo distributed 
amongst political federations in the United Kingdom, having as their 
objects the promotion of Liberal principles in politics at the discretion 
of the trustees, was upheld on these grounds. (see Lewin on Trusts pp. 
474, 475; 14th Edition). 


Objects partly valid and partly invalid: Where a wakf is created 
for mixed purposes, some of which are lawful and some are not, it is 
valid as to the lawful purposes, but invalid as to the rest, and so much 
of the property as is dedicated for invalid purposes will revert to the 
wajit (dedicator). See Mazhar Husain v. Abdul (1911) 88 All. 400 


406, 9 I.C. 753; Abdul Husain Moosaji v. Sugranbai (789) A.S. 922 
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Wherethe property is not specifically dedicated to an object which 
foils, the whole amount will be devoted to the valid objects of charity. 
Seo Mt. Rugia Begum v. Sarajmal (1936) All. L J. 231, 163 I.C. 841, 
(36) A.A. 404; Sattar Ismail v. Hamid Sait (1914) 2 M.L.J. 92 (44) 
A.M. 501. í 


A public trust is normally permanent, or at least indefinite, in 
duration, and its beneficiaries may be a fluctuating and uncertain body. 
Where one of the objects of a trust is lawful and the expenses on it 
are fixed and that object is not dependent upon and is separate from 
the other objects, the trust to that extent will be valid although the 
lawfulness of the other objects is doubtful. See Amiya Krishna v. 
Devendralal Khan, 46 C. W. N. 865. . 


_ A Wakf made for objects of which some are valid and some 
invalid is good and enforceable to the extent of the valid objects. 


. Cases.— 1938 All. 277; 14 Bom. L.R. 295, Abdul Razak v. Bat 
Jinba; 4 C. L. J. 442, Alamgirkhan v. Kumrunissa; 1932 Oudh. 71, SA. 
Ramzan v. Mt. Rahmani; 1918 Cal. 782; Karimunnisa v. Ekiwa; 1915 
Cal. 424, Rahimunnisa v. Sh. Manik Jan; 1982 Pat. 33, Md. Kazim v. 
Abi Sugir. A.I.R. 1932 Pat, 33, 11 Pat. 288, 136 I.C. 417. 


There are examples of charitable bequests being held void for 
uncertainty of objects. See 26 Bom. 682 Bai Chandanbai v. Dady; 8l 
Bom. 588 Trikamdas v. Haridas; 4 Cal. 508 Surbomungola v. Mohen- 
dranath; 89 Bom. L.R. 901, Harilal v. Manjoola,; 3t Bom. L. R. 609— 
A.I.R. 1932 Bom. 451, Chimabai v. Maneckbai 29 Bom. 724; Bapi v. 
Jamnadas; 40 Bom. L.R. 418, Dayabhai v. Chamanlal; 58 Cal. 1025; 
Sakarbai v. Iazarilal 46 Mad. 800, Venkat v. Subbrao; 40 Cal. 232, 
Sharatchandra v. Pratapchandra; 62 Cal. 190, Dinanath v. Hansraj; 
42 Bom. L.R. 827 : (1910) Bom. 761, Prabhakuverbai v. Kusumbabai;..- 
The Court adopts a benevolent rule and allows some latitude in cases 
of gifts to charities described in general or uncertain terms and that 
rule is that if the bequest is purely and wholly charitable not mixed 
up with any other object, the Court will give effect to it. 80 Bom. 
500, Smith v. Massey, 31 Cal. 895, Parbati v- Ram Barun; 90 All. 111; 
Gordhandas v. Chuni Lal. But if the charitable objects are mixed up 
with other objects, e.g. “charitable or benevolent,” or ‘‘charitable or 
pious, ° or “ charitable or philanthropic, ” or “ charitable or public, ” 
the gift failed for uncertainty. While defining the purpose and object 
of the trust created for charitable purposes the word ““ benevolent ”, if 
used in the bequest or dedication may cause the bequest to be regarded 
a8 vague and uncertain, the reason being that amongst Hindus the 
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words “‘charitable purposes" when enjoined with the word ‘benevolent’ 
haye such a diversity and variety of connotations that what one set of 
persons may regard as a charitable purpose may not be regarded as such 
by another set and may even beregarded as sinful by third set. However; 
it can be observed that many uncertainties in regard to charities will be 
Set atrest by this enactment, and the Courts are given a wider scope for 
interpretation and application of the purposes of the charities in 
administering them. 


12. Any disposition of property for a religious or charitable 

: . purpose shall notbe deemed to be void as a public 
mud not void trust, only on the ground that no obligation is 
of obligation. annexed with such disposition requiring the person 
in whose favcur it is made to hold it fcr the 


benefit of a religious or charitable object. 


In order to create a valid dedication a trust is not required. See 
Manohar v. Lakhmiram (1888) 12 Bom. 497; Bhugobutty P Sen v. Goroo 
Prosonno Sen (1898), 25 Cal. 119; Prafulla Chunder Mullick v. Jogendra- 
nath (1905) 9 C. W.N. 598; Mathu Nath v. Lakhi Narain (1922) 50 Cal. 
496; Venkatanarasimha v. Subba Rao (1998) 46 Mad. 300. An appro- 
priation of property for specific religious or charitable purposes 18 all 
that is necessary for a valid dedication. See Ram Dhan v. Prayag 
Narain (1921) 43 All. 508. 


Gifts to Idols & Images--a Juristic Entity— In Vidyavaruthi 
v. Balusami Ayyar, the Privy Council observed: ‘“‘It is also to be 
remembered that a ‘trust’ in the sense in which the expression is used 
in English law, is unknown in the Hindu system, pure and simple. 
Hindu piety found expression in gifts to idols and images consccrated 
and installed in temples, to religious institutions of every kind and for 
all purposes considered meritorious in the Hindu social and religious 
system; to Rrahmanas, Goswamis, Sanyasis, etc. When the gift was 
to a holy person; it carried with it in terms or by usage and custom 
certain obligations. Under the Hindu law, the image of a deity of the 
Hindu pantheon is, as has been aptly called a 'juristic entity’ vested 
with the capacity of receiving gifts and holding property. Religious 
institutions, known under different names are regarded as possessing 
the same ‘juristic’ capacity and gifts are made to them by name. In 
many cases in Southern India, especially where the diffusion of Aryan 
Brahmanism was essential for bringing the Dravidian peoples under 
the religious rule of the Hindu system, colleges and monasteries under 
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the names of math were founded under spiritual teachers of recognised 
sanctity. These men had and have ample discretion in the application 
of the funds of the intsitution, but always subject to certain obligations 
and duties, equally governed by custom and usage. When the gift is 
directly to an idol or a temple, the seisin to complete the gift is 
necessarily affected by human agency.” See (1921) 48 I. A., 302, 311, 
44 Mad., 831,839. No religious ceremony such as sankalp or samar pan 
is necessary and a clear and unequivocal manifestation of intention to 
create a trast and vesting of the same in the donor or another as a 
trustee is enough to constitute dedication. See Prem Nath v. Hari Ram 
(1935) 16 Lah. 85, 154 I.C. 229, (31) A-L- 771; Jai Dayal v. Ramsaran 
Das (1938) Lah., 70t. 


The word ''obligation" means binding agreement especially one 
enforceable by law, written contract or bond or may mean constraining 
power of a law, precept, duty, contract etc., or once bounden duty or 
Service or benefit. The effect of obligation annexed with any disposition 
to charities can be properly understood by the study of power conferred 
on a trustee. Powers in the sense in which the term is commonly used, 
may be distributed into mere powers and powers in the nature of a 
trust, see Gower v. Mainwaring, 2 Ves. Sen. 875 Cole v. Wade, 16 Ves. 43. 
Powers are distributa bleinto powers arbitrary and powers imperative and 
that powers imperative do in reality partake of the nature of the trust. 
Upon this ground the Court protects a cestui que trust from the failure 
of the donee of a power imperative ( or “ power in the nature ofa 
trust” ), as it would do from the failure of a trustee. “If”, said Lord. 
Eldon; the power is à power which it is the duty of the party to 
execute, made his duty by the requisition of the will, put upon him as 
Such by the testator, who has given him an interest extensive enough 
to enable him to discharge it, heis a trustee for the exercise of the 
power and not as having a discretion whether he will exercise it or not; 
and the Court adopts the principle as to trusts; and will not permit his. 
negligence, accident, or other circumstances, to disappoint the interests 
of those for whose benefit he is called upon to execute it". See Brown 
v. Higgs, 8 Ves. 574. “‘As to the objection", said Wilmot, L.C.J., 
“that these powers are personal to the trustees, and by their deaths 
become unexecutable; they are not powers, but trusts; and there is a 
very estential difference between them. Powers are never imperative; 
they leave the act to be done at the will of the party to whom 
they are given. ‘Trusts are always imperative, and are obliga- 
tory upon the conscience of the party entrusted. This Court supplies 


the defective execution of powers efit bhen cexegution of them; 
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for the powers are meant to be optional. But the person, who creates 
a trust, means it should be all events be executed. The individuals named 
as trustees, are only the nominal instruments to execute that intention. 
And if they fail, either by death, or by being under disability, or by 
refusing to act, the constitution has provided a trustee. Where no 
trustees are appointed at all, this Court assumes the office in the first 
instance. There is some personality in every choice of trustees; but this 
personality is res unius aetatis. If the trust cannot be executed thro- 
ugh the medium which was in the primary view of the testator, it must 
be executed through the medium which the constitution has substituted 
in its place. A college is to be founded under the eye of five trustees. 
That cannot be. The death of the trustees frustrated that medium. 
What then ? Must the end be lost. because the means are, by the act 
of God, become impcssible? Suppose the question was asked the test- 
ator, “If trustees die or refuse to act, do you mean no college at all, 
and the heirs to take the estate 1" ‘No: I trust them to execute my 
intention: I do not put it into their power whether my intention shall 
ever take place at all'." See Att.-Gen v. Lady Downing Wilm. 28. 


$ Trustee of a discretion dying in testator's lifetime, declining 
office, etc. 

Tf trustees have an imperative power, committed to them, and 
they either die in the testator’s lifetime ( see Att.-Gen v. Lady Downing, 
Amb 550; Ait.-Gen v. Hickman. 2 Eq. Ca. Ab. 193 ), or decline the 
office (see Doyley v- Att--Gen., 2 Eq. Ca. Ab. 194; Gude v. Worthington, 
3 De G. & Sm. 889; Izod v. Izod, 82 Beav. 242, (or disagree among 
themselves as to the mode of execution») ( see Moseley v. Moseley, Rep. 
Finch 58; Cp. Re Roth, 74 L. T. 50), or do, not declare themselves 
before their death, (see Hewett v. Hewett, 2 Eden. 832; Flanders v. 
Glark, 1 Ves. sen. 10, per Lord Hardwicke; Harding v. Glyn, 1 Atk. 
469; Ray v- Adams,2 Myl, & K. 248, per Sir J. Leach; Griveson v. Kirs- 
opp, 2 Keen 653; Croft v. Adam, 12 Sim. 639, ) or if, from any other 
circumstances, (see Att.-Gen v. Stephens 8 Myl. & K. 347; Re Richards, 
L. R. 8 Eq. 119 ), the exercise of the power by the party entrusted 
with it becomes impossible, the Court will substitute itself in the place 
of the trustees, and will exercise the power by the most reasonable 

rule. The Court assumes the jurisdiction of exercising the power retro- 
spectively, (see Edwrads v. Grove, 2De G.F. & J. 222, per Turner, 
L.J.; Moberly v. Turton, 14 Ves. 499 ), and will take up the trust, 
whatever difficulties or impracticabilities may stand in the way; ( see 
Pierson v. Garnet, 2 Bro. C.O. 46, per, Lord Kenyon; Richardson v. 


Chapman, dcBrossp fld iaren tin gta. Eng V fors 88 Lord 
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Kenyon laid. down the rule strongly; if the trust can by any possibility 
he executed by the Court, the non-execution by the trustee shall 


not prejudice the cestui que trust. See Brown v. Higgs, 5 Ves. 505. 
Mode of executicn 


‘ In what mode the Court will execute the power will vary accord- 
ing to the circumstances of the case. 


Where the settlor has prsceribed a rule, the Court will adopt 
it—Where the discretion of the trustee is to be governed by some rule; 
or to be measured by a state of facts, which the Court can inquire into 
as effectually as a private person, then the Court can look with the eyes 
of trustees, and will substitute its own judgment for that of the indivi- 
dual. See Hewett v. Hewett 2 Eden 382; Maberly v. Turton supra. 


How the Court will exercise the power where the settlor has Iaid . 
down no rule. Equality is equity 


Where the settlor has given no rule or measure by which the 
discretion is to be governed, the Court cannot in that case act upon 
mere caprice, but will execute the power by the most reasonable and 
intelligible rule that circumstances of the case will admit. And upon 
ordinary occasions the Court proceeds upon the maxim that equality 
is equity. See Longmore v. Broom 7 Ves. 124. Burrough v. Philcoz, 
5 My. & Cr. 72; Penny v. Turner, 2 Ph. 498, Salusbury- v. 
Denton, 8 K & J. 586; Re Douglas, 35 Ch. D 472, 485 (C.A.). As to 
the mode of distribution of money received by way of compensation 
under the Fatal Accidents Act, 1846, commonly known as Lord Cam- 
pbell's Act, (9 & 10 Vict. c. 98), See Bulmar v. Bulmar, 25 Ch. D. 409. 
Thus in Doyley v. Att--Gen. (See 2 Eq. Ca. Ab. 195. See also 
Down v. worral, 1 Myl. & K 561; but there the two sets of objects 
were connected not by “and” but by "or", and Doyley v. Att.-Gen. 
was not cited: Seo also Wood, V-C.’s observations 8 K. & J. 588) a 
testator gave his real and personal estate to trustees upon trust to dis- 
pose ther of to such of his relations on his mother’s side who were most 
deserving, and in such manner as they should think fit, and for such 
charitable uses and purposes as they should also think most proper and 
convenient. The power having devolved upon the Court, Sir J. Jekyll 
directed that one moiety of the personal estate should go to the re- 
lations of the testator on the mother’s side, and the other moiety to 
charitable uses, the known rule that Equality is Equity being, he 
said, the best measure to go by. He said he had no rule of judging 
of the merits of the testator’s relations, and could not enter into 
merits, and therefore could not.prefer the one to the other, but all 
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should come in without distinction, excluding only those who were 
beyond the third degree. See Lewin on Trusts pp. 722-725, 14th 
Edition. 

A merchant who collects amount of diarmada on the transaction 
of sale or purchase and such collection is entered into his books as 
dharmada, he would be under an obligation to spend the money so 
collected on publie charitable purposes though noobligation is annexed 
with the collection of such a dharamda which is usually & customary 
one. If the merchant fails to do so, the Court will enforce the 
obligation and under this Act, the Charity Commissioner is empowered. 
to make an enquiry and pass orders for the disposal of the amount 
collected as dharamada. (See section 54 of tho Act). Such trust 
arise by operation of Law from a rule of equity. ; 
é 13. If any public trust is created for a specific object 

Pane tense noD dokl on of a oharitable or religious nature or for the 
failure of specific object benefit of a society or institution constituted 
pra etc. ceasing for a charitable or religious purpose, such trust 

shall nct be deemed to be void only on the ground- 

(a) that the performance of the specific object for which the 
trust was created has become impossible or impracticable or, 

(b) that the society or institution does not exist or has ceased 
to exist, notwithstanding the fact that there was not -intent for the 
appropriation of the trust property for a general charitable or reli- 
gious purpose. 

Once a grantor disposition is made for religious purposes it 
becomes irrevocable. See Juggut Mohini v. Sokheemoney (1871) 14 M.I.A. 
289, 802. The beneficial ownership cannot under any circumstances 
revert to the founder or his heirs. If the objects of the endowments. 
are not carried out, the founder or his heir may bring a suit to have 
the funds applied to their lawful purposes but they cannot resume the 

grant. See Ramnarain v. Ramoon (1874) 98 W.R- 76; Maheshchandar 
v. Koylash Chunder (1869) 11 W-R. 448. If the trust fails for want of 
the objects, they may move the Court to apply the funds cy-pres, that 
is to say to other objects as nearly as may be of a:similar character. See 
Mayor Lynos v. Advocate General of Bengal (1876) 26 W.R. 1.—(1876) 
1 Cal. 308, 8 I.A. 32. 

It would be helpfulto discuss the English case law in respect of 
such publie trusts as indicated in this section. 

'  'Keeton observes: (Williams v. Kershaw (1885) 5 Cl. & F. 111n) 
“The rule (laid down in Millsv. Farmer» (1815) 1 Mer. 55) most clearly 
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applies where the intention is expressed to be to benefit charity gene- 
rally, but it also applies where the intention is expressed to benefit & 
particular variety of charity; e.g. a religious charity; (see Ellis v. Selby 
(1836) 1 My. & Cr. 256), although here, obviously, the expressed inten- 
tion as to the type of charity cannot be exceeded in the application of 
the fund. Similarly, if a testator leaves funds to such charitable 
purposes as he shall name and omits to name any; (see Kendall v. 
Granger (1842) 5 Beav. 300) or where he leaves the names of charities. 
blank, (see In re Macruf (1899) A.C. 809), the property will be devoted 
to charitable purposes." o 
Where a gift may be carried out cy pres: See notes below S. 55. 
According to the current of the decisions in India based on 
English law in regard to charities, for the purpose of application of the. 
principle of cy pres, inference of general charitable intention of the 
grantor or creator of the trust on the whole should be conclusive. But 
the position is now altered by the clause “‘notwith-standing the fact 
that there was no intent for the appropriation of the trust property for 
a general charitable or religious purpose” appearing in clause (b) of 
section 18 of this Act. Accordingly once a public trust is created 
whether it may be for a specific object of charity or for the benefit of a. 
particular society or institution constituted for a charitable or religious 
purpose, the trust will not fail on the ground of impossibility, impracti- 
cability of the performance of the specified object or non-existence of 
the society or institution named in the trust. The Courts will apply 
the doctrine of cy pres to such trusts on the action of the Charity 
Commissioner; See section 55 of this Act. But one thingis clear that. 
intention of charity whether general or specific must be conclusively 
proved before the trust is administered cy pres. 


CHAPTER IV. 
REGISTRATION OF PUBLIC TRUSTS. 


15. (4) For the purposes of this Act, the State Government 
Regions and sub regions. “ay form regions and sub-regions and may 
prescribe and alter linrits of such regions and. 
sub-regions. 

(2) The regions and sub-regions formed under this section, 
together with the limits thereof and every alteration of such limits 
shall be notified in the Official Gasatte- 
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The regions and their limits have been prescribed by the rule 4 
of the Bombay Public Trusts Rules, 1951. 


45. In every region or sub-region there shall be a Fublic 
Public Trusts Registra- Trusts Registration Office : 
tion offices. Provided that for two or more regions or 
‘sub-regions, there may be one Fublic Trusts Registration Office : 


Provided further that for one region or sub-region there may 
be one or more Joint Public Trusts Registration Offices. 


18. The State Government may appoint a Deputy Charity 
Deputy or Assistant Commissioner or Assistant Charity Commissioner 
Sieh eee to be in charge of cne or more Public Trusts 
Hol Trusts Registration Registration Offices. or Joint Public Trusts 
> ce. 


Registration Offices. 


17. In every Public Trusts Registratien Office or Joint Public 
Books, Indices and — Trusts Registration Office, it shall be the duty 
Registers. of the Deputy or Assistant Charity Commis- 
sioner in charge to keep and maintain such books, indices and other 
registers as may be prescribed. Such books, indices and registers 
shall contain such particulars as may also be prescribed. 


The forms of registers and books to be maintained by the Deputy 
or Assistant Charity Commissioner should be as prescribed by the rules 
made by the State under this Act. They would help for regulating the 
administration of the public trusts effectively and the duty is cast upon 
the office of the Public Trusts Registration. See Ruled of the Bombay 
Public Trusts Rules; 1951. 


18. (4) It shall be the duty of the trustee of a public trust 


Registration of to which this Act. has been applied to make an 
iu application for the registration of the public 
‘trust. 


(2) Such application shall be made to the Deputy or Assistant 
Charity Commissioner of the region or sub-region within the limits 
of which the trustee has an office for the administration of the trust 
Yor the trust property or substantial portion of the trust property 
is situated, as the case may be. 


(8) Such application shall be in writing, shall be in such 
form and accompanied by such fee as may be prescribed. 


1. These words wore added by Bombéy Act 14 of 1951, S. 5. 
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(3) Such application shall— 

(a) in the case of a publio trust created before this Act was 
"pplied to it, be made, within three months from the date of the 
"application of this Act, and 
: (b) in the case of a public trust created after this Act comes 
into force, within three months of its creation. 

(B) Such application shall inter alia contain the following 
Particulars :— f 

(ai) the designation by which the public trust is or shall be 
known (hereinafter referred to as the name of the public trust), ] 


(i) the names and addresses of the trustees and the manager, 
(ii) the mode of succession to the office of the trustee, 


(iii) the list of the moveable and immoveable trust property 
and such descriptions and particulars as may be sufficient for the 
identification there of, 


(iv) the approximate value of the moveable and <immoveable 
property. 

(v) the gross average annual income of the trust property 
estimated on the income of three years immediately proceeding the 
date on which the application is made or of the period which has 
elapsed since the creation of the trust, whichever period is shorter, 


(vi) the amount of the average annual expenditure in connec- 
tion with such public trust estimated on the expenditure incurred 
within the period to which the partioulars under clause (v) relate, 


(vii) the address to which any communication to the trustee 
or manager in connection with the public trust may be sent, 


(viii) such other particulars which may be prescribed : 


Provided that the rules may provide that in the case of any or 
all public trusts it shall not be necessary to give the particulars of 
M trust property of such value and such kind as may be specified 

erein. 


(8) Every application made under sub-section (1) shall be 
signed and verified in the presoribed manner by the trustee or his 
agent specially authorised by him in this behalf. It shall be 
accompanied by a copy of an instrument of trust, if such instru- 
ment had been executed and is in existence. 
-n 

1. This olause wag insesiedyhyiBamh Soia oikeaa 6 2GJ«gotri 


— 


- 


` 
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![(T) It shall also be the duty of the trustee of the public trust 
XVI of 1908 tosend memorandum in the prescribed form containing the 
particulars, including the name and description of the public trust, 
relating to the immoveable property of such public trust, "[to the . 
sub-registrar of the sub-district appointed under the Indian Registra- 
tion Act, 1908, in which such immoveable property is situated for 
purposes of registration.] 


Such memorandum shall be sent within three months from the 
date of creation of the public trust and shall be signed and verified 
in the prescribed manner by the trustee or his agent specially autho- 
rised by him in this behalf.] 


— The duty is cast upon the trustee to make an application to the 
Deputy or Assistant Charity Commissioner of the region or subregion 
within the limits of which the trustee hasan office for the administration 
of the trust or the trust property is situated. The application to be 
made should be in the form perscribed and accompanied by the fee as 
prescribed by rule 6 of the Bombay Public Trust Rules. 1951. 


There is no market value for temple. Vide 46. Mad. 782 and 
Ch. C. Circular No. 25, dt; 15-9-52. 


The Mode of Application:—Section 18 prescribes the mode of 
application for registration of public trusts and section 19 prescribes 
the manner of enquiry to be made by the Deputy or Assistant Charity 
Commissioner. 


The Particulars of Applications: —Sub-Section (5): The application 
to be made by the trustee has to contain the particulars specified in 
this sub-section and in addition the particulars specified in sub rule (1) 
of rule 6 of the Bombay Public Trusts Rules, 1951. 


Signing and Verification:—Sub-section (6): Every application 
made by the trustee has to be signed and verified in the manner pres- 
cribed by sub rule (4) of rule 6 of the Bombay Public Trusts Rules, 
1951. It may be subscribed either by the trustee or by his agent 
Specially authorised by him in this behalf. Every person subscribing 
the application will have to do so before the Deputy or Assistant 
Charity Commissioner, a Justice of the Peace, a Magistrate or beforeany 
officer of Court empowered to administer oaths under section 189 of the 
Code of Civil Procedure, 1908. The. person other than the trustee 


subscribing the application will have to possess the information which: 


1. This sub-section was added by Bombay Act 23 of 1955, S. 2(2). 
2. These words were substituted tor the original by Bom. Act 6 of 1960, S. 12. ` 
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he believes to be true, otherwise he would not be a proper person ío 
sign and subscribe the application. As he has to subscribe in the 
presence of the officers as stated above, he will have to appear person- 
ally before such an officer. Under order 6, rule 15 of the C.P. Code, 
1908, pleadings can be verified and signed by a person who is not 
required to be an agent specially authorised by the party in that be- 
halt. It will only need that the persons signing the verifications will 
have to be acquainted with and in the know of the facts of the case. 
But according to this section a person subscribing the application is 
required to be an agent specially authorised by the trustee in this 
behalf. Under rule 7 of the Bombay Public Trust Rules, 1951, a 
party can appear in person or by his recognised agent or by a pleader 
duty appointed to act on his behalf. Thus a pleader duly appointed 
to act in this behalf by the trustee can subscribe the application under 
this Act. Similarly recognised agents can alsodoso. For recognised 
agents vide. Order 3, rule 2, of the C.P. Code. (as applied in 
Bombay State. ) 


Exemption of Fees:--Under the provision to sub-rule (5)of Rule 6 
of the Bombay Public Trusts Rules, 1951, the public trust or trusts which 
are deemed to have been registered under section 28 will not be charged 
any fee as prescribed by this Rule. 


The fee or the sum payable under section 18 if not paid, will be 
Fees recoverad as recovered as an arrear of land revenue through 
arrears of land revenue. the Collector under Section 77 of this Act. For 
the form, see Rule 89 of the Bombay Public Trusts Rules, 1951. 


In clause (vii) of sub-section 5 of this Section, it is incumbent on 
the party applying under this Section to give the address to which any 
‘communication to the trustee or the manager in connection with the 
Public Trust may be sent. 


.19. On the receipt of an application under Section 18, or 
Inquiry for registration. upon an application made by any person having 
interest in a public trust or on his own motion, the Deputy or Assi- 
stant Charity Commissioner shall make an enquiry in the prescribed 
manner for the purpose of ascertaining:-— 


Tii) whether a trust exists and whether such trust is a 
^ public trust] 


(i) whether any property is the property of such trust, 


== DRM 


l. This clause wes substituted for the original by Bom. Act No. 14 of 1951, s. 6. 
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(ii) whether the whole or any substantial portion of the sub- 
ject-matter of the trust is situate within his Jurisdiction. 


(iv) ihe names and addresses of the trustees and manager sf 
such trust, 

(v) the mode of succession to the office of the trustee of 
such trust, 

(vi) the origin, nature and object of such trust, 

(vii) the amount of gross average annual income and expendi- 
ture of such trust, and 

(vii) any other particulars as may be prescribed under sub- 
section (5) of section 18. , 


Vide Rule 7 of the Bombay Public Trusts Rules, 1951. 


For Manner of Inquiries: —- 

Under this Section, any person having interest in a Public Trust can 
apply to the Deputy or Assistant Charity Commi- 
ssioner of the region or sub-region for making an 

enquiry in the matters prescribed therein. A “‘person having interest” 
means a person as defined by sub-section (10) of section 2 of the Act. 
See Notes under sub-section (10) of section 2 supra. Whether a person 
has an interest or not in aPublic Trust has to be determined on the facts 
of each case. See 41 M.L.J. 20: 68 T.C. 631. As to what constitutes 
*"interest" it would be useful to refer to cases under Section 92 of the 
Civil Procedure Code. ‘The interest need not be a direct interest. 24 
Indian Cases 712. The interest need not be personal. As to distinc: 
tion between personal and general interest as worshipper see 1927 M. 
551: 52 M.L.J. 541. Possibility of future worship is not sufficient. 
11 Lahore 142: 1930 L. 1, 20 C. 810. A worshipper has such an 
interest in the temple management to see not only that he himself is in 
the voter’s list but also to see that the list is properly revised and the 
election is held as per Rules. 50 Mad. 720: 58 M.L.J. 515. Where 
the evidence shows that the temple is a public temple the right to 
worship in the temple gives the plaintiff a right to sue under Section 
92 of the Civil Procedure Code. 1982 A. 708: 1983 0.22: 24 I.C. 712: 
1988 S. 218. The female descendants of the founder are interested in 
the endowment. 47 M. 884 (P.C.) Persons entitled to food in a 
chatram are interested. 1928 M. 268: 108 I.C. 199. As to right of 
a member of the Mahomedan community in a public mosque to sue; see 
81 C.W.N. 184: 1927 ©. 180. As to right in Udasi Shrine. Sed 7 L. 
275. Residents of the locality in which a religious institution such as & 
mosque is situated and for which it was originally founded and the persons 


who can apply. 
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authorised by law to useit and the worshippers of the mosqueare persone- 
interested under the section 92 of the Civil procedure Code. 1934 Pesh. 
57. The descendants of the founder of a trust have an interest in the- 
trust over and above that which the public generally have or might 
have in a public trust and any one of them has a locus standi to sue- 
the trustees and beneficiaries colluding to misappropriate trust property 
if according to him provisions of the trust have not been carried out or- 
have been rendered impossible of being carried out. ^ The provisious 
of Section 92 of the Civil procedure Code do not cover a suit of this 
nature. 1933 L. 670. Collaterals of founder have right of suit as persons. 
interested. 1929 L. 428--116 I.C. 451. The fact that the plaintiffs 
belong to the family of the founder and are entitled to succeed to the. 
properties thereof under certain contingencies would naturally give 
them an "interest" so as to enable them to bring a suit under Section. 
92 of the Civil Procedure Code. 41 M.L.J-20. Residents of the locality 
in which a choultry is situated and members of the community for- 
whose benefit the choultry was founded have a sufficient "'interest" 
therein within section 92 of the Civil Procedure Code to institute a suit. 
85 M.L.J. 601. A member of a church need not sue by virtue of an 
office. 39 M. 1056-30 M.L.J. 423. The section 92 of the Civil 
Procedure Code protects the right of the public and does nottake away 
private rights; it should not be used to deprive individuals, whose rights. 
have been infringed, of their remedy. 25 M.L.J. 378. Where a suit 
was instituted under Section 92 of the Civil Procedure Code by the 
plaintiffs one of whom had no interest and two others interested. 
subsequently obtained leave and were joined it was held that the suit 
was maintainable. 43 M. 720-38 M.L.J. 50: following 10 M. 185. 
The Charity Commissioner can pass orders for the consolidation 
of applications if he thinks fit to do so. Vide Ch. C. Circular No. 
48 dt. 5-3-53. 


When a suit under Section 92 of the C.P.C. was not instituted by 
Taterest in the-trust. the Advocate General; it had to be brought by 
at least two persons and such persons must have 
an interest in the Trust. Section 539 of the Code of 1877 contained 
the words “ʻa direct interest." Those words seem to have been taken 
from the judgment of Lord Eldon in I» re Bedford Charity (1819, 9: 
Swans 518). Those words also occurred in Section 539 of the Code of 
1882. That Section was amended by Section 44 of Act 7 of 1888 and 
the words "an interest" were substituted for the words “a direc 
interest”. It must have appeared to the Legislature that tht 


limitation of a “direct” interest was not expedient in India, and hence. 
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the Section must have been amended (Vaidyanatha vs. Swaminatha 
(1924) 51 T.A. 282, 288, 47 Mad. 88+, 891, 82 I.C. 804, (24) A.P.C. 
291.) The effect of the amendment had been to widen the class of 
persons who were entitled to institute a suit under Section 92 of the 
‘O.P.C. Shailajanda vs. Umeshanunda (1905) 2 Cal. L J. 460, 470. Thus 
persons entitled to worship inthe temple have such an interest in the 
“Trust as to enable them to institute a suit under Section 92 of the C.P.C. 
against Trustees of the Temple. Jugal Kishore vs. Lakshmandas (1899) 
-28 Bom. 059; Chintaman vs. Dhondo (1888) 15 Bom. 612, 622—62;. 
Similarly persons residing in the village, whose business it was to 
-conduct pilgrims to a shrine and perform the worship of the idol on 
their behalf were held to have a sufficient interest to entitle them to sue 
the Sevakas or ministers of the Idols under Section 92 C. P. C. 
.Mamohar vs. Lakshmiram (1888) 12 Bom. 217. Likewise worshippers 
at a mosque have an interest within the meaning of that Section in 
-the trust cf the Mosque.  Jawahra vs. Akbar Husain (1885) 7 All. 178, 
188-184. Vaidyanatha vs. Swaminotha 47 Mad. 884, 891 (1924) 51 I.A. 
“282, 288, 82 I.C. 801, (21) A.P.C. 221. If the persons suing have an 
-interest in the trust it is not necessary that they should have been person- 
ally affected by any act done by the persons sued. Siniaram vs. 
Shrinivasa (1927) 50 Mad. 726, 102, I.C. 270, 727) A.M. 462. But 
the interest must be an existing interest and not a mere contingency: 
The mere possibility of succession to the managership of trust property 
in respect of which the suit is brought is not sufficient in a right to sue. 
Mohiuddin vs. Sayiduddin (1898) 20 C. 810. It has been held by a 
Full Bench of the Madras High Court that the "interest" contemplated 
by section 92 of the Civil Procedure Code must be a present and 
-substantial interest and not sentimental or remote. Thus public Hindu 
temples are prima facie taken to be dedicated for the use of all Hindus 
resorting to them. But the bare possibility, however remote, that a 
Hindu of another place might desire to visit a temple did not give him 
“fon interest” in the trust sufficient to entitle him to sue under Section 
92 of the Civil Procedure Code. Hence where a suit was brought 
under section 92 of the Civil Procedure Code by a Hindu residing in 
Madras and another residing in Tellicherry in respect of a temple 
-situated in Tellicherry, and it appeared that the former had gone to 
worship in the temple on one or two occasions in the past and might go 
there to worship in the future if business took him to Tellicherry, it 
was held that though he had a right as a Hindu to worship 
in the temple he had not such an interest in the trust as to 
-entitle him to sue under section 92 of the Civil Procedure, 
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Code. Ramchandra vs. Parameshwaran (1919) 49 Mad. 360, 50 I.C. 
693, referred to, it seems, with approval in Vaidyanatha vs. Swaminatha 
(1924) 51 I.A. 2:2, 288, 47 Mad. 884, 891, 82 I.C. 804, (24) A.P.C. 
221. The Lahore High Court has held that a right of worship 
constitutes an interest under Section 92 of the Civil Procedure Code. 
Narinjan vs. Kirpal (1924) 5 Lah. 455, 85 I.C. 111. (25) A.L. 189, 
but that a bare possibility of resort for worship does not give the 
plaintiff a locus standi. Kirpa Singh vs. Ajaipal Singh (1980) 
11 Lah. 142, 124 I.C. 305 (80) A.L. It has been held by the Judi- 
cial Committee, that descendants of lhe founder of a public Hindu chatti- 
ram, although only in the female line, are ‘‘persons having an interest 
in the trust," and consequently they were entitled to maintain a suit 
under this section, even though they might never themselves make use 
of the chattiram. Vaidyanatha vs. Swaminatha (1924) 51 I-A. 282, 47 


Mad. 884, 82 I.C. 804, (24) A.PC. 221 affirming (1921) 41 Mad. LJ. 
20, 68 I.C. 631, (21) A.M. 563. 


The scope of section 92 of the Civil Procedure Code was restricted 
and the section could not apply unless (1) there was a trust created for 
Change in the scope of public purposes of a charitable or religious nature: 
feito id 2) There was a breach alleged of such trust or 

is Act. the direction of the Court was deemed necessary 
for the administration of such trust and (8) the relief claimed was one 
or other of the reliefs mentioned in that section. See the Judgment of 
Woodroffe J., in Budree Das v. Chhoonilal (1909) 33 C. 789. If all 
these three conditions were fulfilled the suit had to be instituted in con- 
formity with the provisions of that section otherwise it was dismissed. 
But if any one of the three conditions was absent the suit was outside 
the scope of that section and it could be instituted in the ordinary 
manner. Madhavrao vs. Shree Onkareshwar Ghat (1923) 81 B.L.R. 192, 
119 I.C. 775, 29) A.B. 153. The mere fact that a suit related to 
public charitable or a religious trust, or that it related to property held 
on such trust was, not sufficient to bring it within the scope of that 
section. See Notes below Section 92 of C.P.C. by Mulla “‘suits to 
enforce private rights” and “‘suits for possession of the trust property 
against trespassers and alienees from trustees.” But now suits of the 
kind would be barred by seotion 81 and 52 of this Act and the proce- 
dure prescribed by this section and section 50 of this Act will have to 
be followed. If the trust created was not a public trust or the exis- 
tence of such trust was disputed no suit under section 92 of the Civil 
e Code was maintainable and suits in the ordinary manner 
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had to be filed. The Registrar of Public Trusts under Bombay Public 
Trust Registration Act, 1985, could not make or hold an enquiry under 
section 6 of the Bombay Public Trust Registration Act, 1935, when the 
existence of the trust was disputed. — Clause (i) of this section and sec“ 
tion 79 as amended by the amendment Act of 1951 removes any doubt 
regarding the scope and jurisdiction of the Deputy or Assistant Charity 
Commissioner to decide questions whether a trust exists and whether 
such trust is a public trust. The enpuiry held by the Registrar 
under section 6 of the Bombay Public Trust Registration Act 1935, could 
be stayed by a suit under section 92 of the Civil Procedure Code or 
by any ordinary suit but the position is altered by this Act and the 
scope and jurisdiction of the Charity Commissioner, Deputy or Assis- 
tant Charity Commissioner are enlarged. Though the procedure 
to be followed in holding the enquiry is prescribed to be in accordance 
with the procedure prescribed for the trial of the suit under Presidency 
Small Cause Courts Act, 1882, in the Greater Bombay Region, and 
elsewhere under the Provincial Small Cause Courts Act, 1887, the 
interest of the public or parties are safeguarded by prescribing the 
manner of recording evidence by Rule 11 of the Bombay Public Trusts 
Rules, 1951, and by requiring the Charity Commissioner or the 
Deputy or the Assistant Charity Commissioner to give reasons for 
his findings as to the matters mentioned in this Section and requiring 
him to pass orders as to costs of enquiries held in these matters by 
Rule 12 of the Bombay Public Trusts Rules, 1951, and by providing 
an appeal under section 70 of the Act against the findings of the 

. Deputy or Assistant Charity Commissioner to the Charity Commissioner 
and by an application under section 72 of the Act to the Court against 
the finding of the Charity Commissioner. In the proceedings, of 
inquiry under section 19 or section 22 or 28 or 40, the Charity 
Commissioner, the Deputy or the Assistant Charity Commissioner is 
given aid of the assessors for assisting and advising him in the inquiry. 
Clause (iii) of section 19 provides that whether the whole or the sub- 
stantial portion of the subject matter of the trust is situate within his 
jurisdiction-the Deputy or Assistant Charity Commissioner has juris- 
diction to make an enquiry when the whole or the substantial matter 
_ of the trust is situate within the limits of his region or sub-region. If 
any portion of the property of the trust is situate within the limit 
of the region or sub-region in charge of any other Deputy or Assistant 
Charity Commissioner, the Deputy or Assistant Charity Commissioner 
who has recorded his finding after making an enquiry has to forward 
a copy of the entry to be made in the register under sec. 23 of this 
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Act to the Deputy or Assistant Charity Commissioner within the limits of 
whose jurisdiction such property or part thereof is situate. If an en- 
quiry under section 19 or 22 in regard to any trust is pending before 
more than one Deputy or Assistant Charity Commissioner it will be 
the Charity Commissioner to determine which of such Deputy or ' 
Assistant Charity Commissioner shall proceed with the enquiry in 
regard to such trust. The Charity Commissioner may act on his 
own motion or on the report of the Deputy or Assistant Commissioner 
before whom the proceeding is pending or on the application of 
any of the persons having such interest in such public trust. See 
section 25 of the Act. The orders of the Charity Commissioner 
passed in this behalf shell be final and conclusive. 


Succession cf the Office of the Trustee:--Clause (v) the mode of 
succession to the office of the trustee of such trust The Deputy or 
Assistant Charity Commissioner has to record his finding on this issue. 
This is an important issue on which there are generally contests and 
it would therefore be necessary to refer to the law on the point and 
the reported cases. D 


Hindu Law and Succession to the Office of Mahant or Head of 
a Math:—Succession to the office of Mahant or head of math is to be 
regulated by the custom of the particular math and one who claims 
the office by right of succession is bound to allege and prove what the 
custom of the particular institution is; for, the only law regulating 
succession to such institutions is to be found in the custom and practice 
of that institution. (see Satnam v. Bhagwan A. I. R. 1938 P. C. 216; 
Greedharee v. Nundoo Kishore (1867) 11 M. I. A. 405: Muthu Ramalinga 
v. Perianayag ain (1874) 1 I. A. 209; Janoki v. Gopal (1882) 10 1.A. 82, 
9 Cal. ‘766; Genda. Puri v. Chatar Puri (1887) 18 I. A., 100, 9 All. 1; 
Ramalingam v. Vythilingam (1898) 20 I. A. 159, 16 Mad. 490; Lahar 
Puri v. Purana Nath (1915) 42 I. A. 115, 87 All. 298; Rama Parkash 
Das v. Anand Das (1916) 48 I. A.; 73, 48 Cal. 707; Bhagaban v. Raghu- 
nandan (1895) 22 I. A. 91, 22 Cal. 813; Jwala Das v. Pir Sant Das 
A. I. R. 1980 P.C. 245, 3t C..W. N. 933) (Mahant claiming right to 
nominate successor must prove it). As was observed in Vidyapurna 
Tirthaswami v. Vidynidhi Tirthaswami, in most cases, especially in 
Southern India, the successor is ordained and appointed by the head of 
the math during his own life time and in default of such appointment, 
the nomination may rest with the head of some kindred institution or 
the successor may be appointed by election by the disciples and followers 
of the math or in the last instance by the court as representing the 
Sovereign. (see (1904) 27 Mad 435, 457 per Bhashyam Ayyangar J.). 
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Where the head of a religious institution is bound to celibacy, it is 
frequently the usage that he nominutes his successor by appointment 
during his own life time, or by will (see Hooyly v. Kishanmund S. D. of 
1848 25; Soohramaneya v» Aroomoga Mad. Dec. of 1858, 88; Greedharce 
v. Nundo Kishore (1867) 11 M. I. A. 405, 1 W-R, (P. C.), 25; Trimbak- 
puri v Gangabai (1887) 11 Bom., 511; Ramalingam v. Vythilingam (1893) 
20 I A. 150, 16 Mud. 490; Annasami v. Ramkrishna (101) 24 Mad. 2195 
Tiruvambala Desikar v. Manukkavachaka (1917) 40 Mad. 1775 Vidya purna 
v- Vidyanidhi (1904) 27 Mad. 435; Bishambar Das v. Mt. Phulgari (1980) 
11 Lah. 673: Haridas Gangadas v. Ramdas A.1.R 1931 Bom. 79, 32 Bom. 
L. R. 1881; Raghunith Das v. Ganesh Das A. I. R. 1932 All, 603) 
(practice of similar mathas cannot be ignored). Such a power of - 
nomination must however be exercised not corruptly or for ulterior 
reasons, but bonatide and in the interests of the math; otherwise the 
appointment will be invalid. (see Nataraja v. Kailasam (1920) 48 I.A. 
1, 44 Mad. 2°3; Rumalingam v. Vythilingam (1893) 20 I.A.150, 16 Mad. 
490: Ram Parkash Das v. Anand Das (1916) 43 I.A. 73, 43 Cal. 7075 
Vaidyanath v. Swaminatha (192) 51 I.A. 282, 47 Mad. S81). Sometimes 
this nomination requires confirmation by the members of the religious 
body. Sometimes the right of election is vested in them (see Mohunt 
Gopal v. Kerparam S.D. of 1850, 220; Narain v. Brindabun 2 S.D. 151 
(192); Gossain v. Bissessur 19 W-R. 215, Madho Kamta (1878) 1 All. 539; 
Mahant Laharpur v. Muhant Puran Nath (1915) 42 I.A. 115, 37 All. 298; 
Dewa Das v. Shew Prasad A.I.R.1929 Pat. 531; Satnam v. Bhagwan A.I. 
R.:1938 P.C., 216; Sila Prasad v. Thakur Das (1870)5 B.L.R. 73; Mahant 
Ramji v. Lachchu Das (1902) 7 C.W.N. 145). Where the head of a 
math designated a person as his successor but died before the successor 
could be formally initiated, it was held that the designated person was 
entitled to succeed. (see Krishnagiri v. Shridhor (1922) 46 Bom. 655)- 
"The power of nomination cannot however be delegated (seo Ramji v. 
Lachchu (1902) 7 C.W.N. 145). Neither the office of a Mahant nor 
the property of math can be the subject of partition. (See Sethurama- 
swamiar v- Meruswamiar (1918) 45 I A. 1, 41 Mad. 296. See Ram 
Charan Ramanuj Das v. Gobind Ramani Das (1998) 56 I.A. 104, 56 Cal. 
894, reversing (1995) 52 Cal. 718 (where the usage in a math ‘consisting 
of several asthals is to have only one mahant, a separation of the office 
is improper, unless there are special circumstances, justifying it). 


It has been held that one has been nominated as a junior 
pandarasannadhi to succeed to the headship of the math has, even 
during the life time of the head of the math, a vested right of which 


- he cannot be deprived, except for just cause. (See Thiruwambala v. 
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Manikkavasaku (1917) 40 Mad. 77.) An ascetic head of a math does not 
ipso facto forfeit his office for Lhis immorality but is liable to be removed 
from his office on proof of his immoral conduct (see (1917) 40 Mad. 177 
supra). 


The Devolution of the Office of Shebait or Manager 


The devolution of the office of shebait of an idol or of dharmakarta 
of a temple or manager of a charitable endowment, upon the death or 
termination of office of the incumbent, depends upon the terms upon 
which it was created, or tle usage of each particular institution, where 
no express deed of trust or foundation exists. See Greedharee v. Nund 
Kishore, Marsh., 573; affd. in (1867) 11 M.I A., 498, 8 W. R. (P.C.)» 
25; Mntiu Ramalinga v. Perianayagam (1871) 1 I.A., 909; Janaki v. 
Gopal (1583) 10 I.A., 32, 9 Cal., 766, Genda v. Chattar (1887) 18 I.A- 
100, 9 All, 1; Appaswami v. Nagappa (1881) 7 Mad., 499; Bimalabala 
Sinha v. Deb Kinkar A.I.R. 19-2 Pat., 267; Mst. Anuragi Kuer v. 
Paramanand Pathak (1939) 18 Pat. 171 (a female heir takes only limited 
interest); Lakshmi Praponnachari v. Satruhana A.I.R. I916 Pat. 817; 
851; Chandrika Buksh Singh v. Dholo Singh (1938) 18 Luck. 844 A LR. 
1937 Oudh 373; Gulab Dass v. Manohar Dass (1988) 18 Luck. 577, A.L.R. 
1987 Oudh. 490. See also Nirmal Chandra v. Jyoti Prasad I.L.R. 
(1941) 2 Cal. 128. Where nothing is said in the grant as tothe 
succession, the right of management passes by inheritance to the 
natural heirs of the donee, according to the rule that a grant without 
words of limitation conveys an estate of inheritance (see Chutter Sein’s 
Case; 1 S D. 18 (233); Ramachar v. Venkata Row A.I R. 19:8 Mad. 
661. See Tagore Case (1872) 9 Beng. L-R. (PC), 895, IA. Supp. 
Vol. 47; per curim, 9 Cal , 79; Nanabhai v. Shriman Goswami (18ss) 12 
Bom. 33i; Gnanasambanda v. Velu Pandaram (1899) 21 I.A. 69, 23 
Mad. 271. As to escheat to Crown, sce Secretary of State v. Haibatrao 
(1904) 98 Bom., 276; Sethurumaswamiar v. Meruswami (1917) 45 L.A. 1; 
7,41 Mad., 296, 803, on appeal from (1911) 84 Mad., 470; Asita Mohan 
v. Nirode Mohum (1920) 47 I.A., 140, 2t C.W N. 7 (joint shebaits); 
Sri Girdharji v. Roman Lalji (1889) 16 I.A., 187, 17 Cal. 8; Mohan v- 
Madhusudhan (1910) 32 All.; 461; Sheo Prasad v. Aya Ram (1007) 29 
All. 643). unless such devolution is inconsistent with, or opposed to 
the purpose the founder had in view in creating the trust (see Mohan 
Lalji v. Gordhan Lalji (1918) 40 I.A., 97, 85 All. :88; Sri Sankire- 
swar v. Dhagabati A.I R. 1919 Pat.» 193), or where the office is descen- 
dible to a single heir. See Ayiswaryanandajiv. Sivaji (1926) 49 Mad.; 
116. The property passes with the office, and neither the office nor the: 
Management is divisible among the members of the family. See Jaafar 
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v- Aji (186+) 2 Mad. H. C., 19: Kumaraswami v. Ramalinga Mad. Dec. 
of 1860, 261; Trimbak v. Lakshman (1896) 20 Bom., 495. Where the 
right to manage charities, without any benefical interest in the charity 
properties is vested in a joint Hindu family, the senior male member 
.of such a family is, until a partition is effected, entitled to exercise the 
right of management vested in the family on its hehalf. See Thandavo- 
roya V. Shunmugam (1909) 32 Mad.» 167: (1917) 45 L.A. 1, 41 Mad. 
296 supra; (1996) 49 Mad., 116, 116 supra; Bhagabat Prusti v. Nara- 
yana Prusti A.I.R. 1919. Pat. 27, 29 (2). Where the management 
can, without detriment to the trast, be held by turns, it is open to the 
members of the family to agree to or forthe Court to decree manage- 
ment by turns or in some settled order and sequence. See Ramanathan 
Chetty v. Murugappa Chetty(1906)38 I. A..139, 99, Mad 283 affirming(1904) 
27 Mad, 192 Ayiswaryandajiv. Sivaji (1996) 49 Mad., 116, 147; Meenakshi 
vy. Somasundara (1921) 44 Mad., 205; Alasinga Bhattar v. Venkata Suder- 
sana Bhattar (1980) 70 M.L.J. 4243 Rai Sundari Dasya v. Benode Behary 
(1985) 89 C. W.N. 1264 A.I.R. 1946 Pat. 27 supra. Seo Anundmoyce v. 
Boykantnath 8 W.R, 198, Ramsoondur v. Taruk 19 W.R. 28; Mitta 
Kunth v. Neerunjun 14 Beng. L.R. 166, 22 W.R., 487; Mancharam v. 
Pranshankar (1882) 6 Bom. 298. The right to a turn of worship in a 
Hindu endowed temple, enjoyed by the member of a pujari family, 
including the right to appropriate the offerings made to the deity by 
-deyotees, can be transferred by one member of the family to another. 
Such a transfer is not one prohibited under sec. 6 (f), Transfer of 
Property Act; Hanmappa. v. Hanmantgauda (1948) 49 Bom. L.R. 871 
A.I.R. 1948 Bom., 983. Sometimes the constitution of the body vests 
the management in several, as representing different interests, or as a 
-check upon each other, and any act which alters such a constitution 
would be invalid; See Rajah Vurmah v. Ravi Vurmah (1877) 4 I.A; 
‘76, 1. Mad., 235; see also Teramath v. Lakshmi (1888) 6 Mad.» 2705 a 
fluctuating community of persons may be the managers of endowments. 
Secy. of State v. Haibatrao (1904) 98 Bom., 276; Muthiah Chetti v. 
Periannan (1916) 4 M.L.W. 228 (caste management ). Where the 
-office carried with it the right to receive offerings, a member of the 
‘family may sue to establish his right and to have a period fixed for his 
turm of management. See Pramatha Nath v. Pradyumna Kumar, (1995) 
.59 I.A., 245, 52 Cal., 809, approving Mitta v. Neerunjan (1874) 14 
Beng. L.R. 166; Mancharam v. Pranshankar (1882) 6 Bom., 298; Limba 
". Rama (1889) 18 Bom., 548. But one of two shebaits cannot sue for 
this share of the royalty due to a deity under a lease. Barabani Coal 
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Appointment cf mutawalli.—(1) The founder of the wakf has 
power to appoint the first mutawalli, and to lay down a scheme for the 
administration of the trust and for succession to the cffice of muta walli. 
He may nominate the successors by name, or indicate the class together 
with their qualifications, from whom the mutawalli may be appointed, 
and may invest the mutawalli with power to nominate a successor after 
his death or relinquishment of office. See Ghazonfar v. Ahmadi Bibi 
(1930)52 All, 368, 123 I.C. 369, (30) A.A. 169; Shah Gulamy. Mahomed 
(1875) 8 Mad. H.C. 63: 


(2) If any person appointed as mutawalli dies, or refuses to act in 
the trust, or is removed by the Court, or if the office of mutawalli 
' otherwise becomes vacant, and there is no provision in the deed of wakf 
Tegarding succession to the office, a new muttawalli may be appointed; 
See Advocate-General v. Fatima (1872) 9 B.H.C. 19; Khajeh Salimullah 
y. Abdul Khair (1909) 37 Cal. 263, 3 I.C. 419; Phatmabi v. Haji Musa 
(1918) 88 Mad. 491, 21 I.C. 964; 


(a) by the founder of the wakf; (see Rugghan v. Dhanno (1927) 
49 All. 435, 99 I.C. 1045, (727) A.A. 257). 


(b) by his executor (if any); 


(c) if there be no executor, the mutawalli for the time being 
may, subject to the provisions of mahomedan law ‘appoint a successor on 
his death-bed; 


= (d) if no such appointment is made, the Court may appoint a 
mutawalli. In making the appointment the Court will have regard to 
the following rules: — 


(i) the Court should not disregard the directions of the founder 
except for the manifest benefit of the endowments (see Khajeh Salimu- 
llah v. Abdul Khair (1909) 37 Cal. 263, 268, 3 I. C. 419; 


(ii) the Court should not appoint a stranger so long as there 
is any member of the founder's family in existance qualified to hold 
the office.: See Advocate-General v. Fatima (1872) 9 B-HC. 191; In 
re Mohomed Haji Haroon Kadwani (1935) 59 Bom. 424, 156 I.C. 655; 
(35) A.B. 254. 


(iii) where there is a contest between a lineal descendant of the 
founder and one who is not lineal descendant the Court is not bound to 
4ppoint the lineal descendant, but has discretion in the matter, and 
may in the exercise of that discretion appoint the other claimant to be 


mutawalli. See Shahar Banoo v. Aga Mahomed (1907) 84 I.A. 
46, 84 Cal. 118. 
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Recent cases:—The property in dispute was held as private and per- 
sonal property by.a previous Mehant from whom 
it descended to a chela or gurubhai till it came 
into the hands of the testator, who held it similarly. The testator was 
neither a Mahant nor-a regular Udasi faqir nor was there any muth 
of which he was the Mahant. By his will he appointed one S as his 
chela to whom he gave his property, and made his widow ( defendant 
No. 1) the guardian and heir of the chela. 1f S died the widow had 
the power, in consultation with certain persons, to appoint another 
person as a chela. After the death of S the widow nominated the 
plaintiff as a chela. Disputes having arisen between the plaintiff and 
the widow; the latter repudiated the plaintiff's appointment as a chela, 
and executed a deed of trust dedicating the property to certain 
charitable uses, defendants Nos. 2-10 being the trustees and defendants 
Nos. 11-16 being the advisory committee. Ever since the death of 
the testator to the date of her own death the widow remained in 
possession of the property. The plaintiff sued for a declaration that 
the deed of trust was null and void and that he was the Mahant and 
successor of the testator and for possession of the property from defen- 
dants, and obtained a decree. One of the members of the advisory 
board having appealed to His Majesty in Council:— 

Held, (1)that the plaintif having joined the appellant as a 
defendant in the suit and obtained a decree against him, the latter had 
the right to prefer the appeal as he was aggrieved by the decree and 
was interested in supporting the trust which the plaintiff sought to 
impugn; 

(2) thatif the property washeld by the first Mahant as his 
private property, the mere circumstauce that it had subsequently 
descended from guru to chela did not warrant the presumption that it 
was religious property; 

(8) that on the proper construction of the will there were no 
words giving the property to the plaintiff either as a chela or per- 
gona designata; 


(4) that the gift to S was eo nomine and could not be construed 
as a gift to the subsequent chela appointed by the widow; 


(b) that the plaintiff's claim therefore failed. 
A chela is a disciple and is different from an adopted son, both 


Nomination of Chela 


Chela distin- in the process of his initiation and in the purpose of 
guished from his existence. A chela is generally nominated py 
gaopted aon. the ruline Mahant, during his lifetime, to conduct 
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the affairs of a religious institution, orif he fails to. 
do so, the chela is nominated by his principal followers after his death, 
who are connected with the institution. There is no analogy between 
him and an adopted son. The affiliation of a chela is mainly for the 
purpose of continuing the traditional obligations of the institution and 
holding and managing its property for purposes incidental thereto. 
His main function is not to perform obsequial ritesfor the benefit of 
his ancestors, for in most cases, a sannyasin or a Mahant, when he 
enters that order, abrogates the rights and obligations of a grahastha 
(house-holder), whose future felicity in a post mortem existence is the 
object of solicitude on the part of his male descendants. Baba Kartar 
Singh v. Dayul Das, 42 Bom. L.R. 1 (P.C.). 


In a suit under s. 92 of the Civil Procedure Code, 1908, it is 
pertinent to inquire into the moral character of a 


Removal of mahant, when the question of his character is. 
Mahant from 7 - 5 

religious duties directly relevant to some of the issues inthe case, e.g. 
intermingled. his fitness to remain in office and his liability to be 


removed therefrom. 


In a case where the secular and religious functions are inter- 
mingled and interdependent and have always been held and 
performed by the same individual for a long time, the Court has the. 
power under s. 92 of the Code, in a fit case, to remove the individual 
from the performance of both the functions. Satish Chandra Giri v. 
Dharnidhar, 42 Bom. L.R. 295 (P.C.) Where the founder of a 
Sebaiti richt. sebaitship has made a disposition of the office of 

E sebait to a grantee for his lifetime and such grantee 
happens to be the sole heir of the founder, the position of the grantee 
after the founder's death is that of an absolute sebait whose rights 
devolve upon his heirs not upon the heirs of the founder at his death. 
The sebaiti is property and is not a catena of successive life estates. 
Itisheritable property which in the first instance is vested in the founder. 
The founder may direct that a ‘designated person should hold the 
office during that person’s life either immediately or on the death of a 
previous holder, and such direction subject to the relevant conditions as 
to perpetuity, will be good although it carries no right to the heirs of 
the grantee and does not amount to a complete disposal of the sebaiti. 
Bhabatarini v. Ashalata, 46 Bom. L.R. 212 (P.C.). Theoffice of 
EU Co teuatoes co-trustees is a joint one. When the administration 
joint one. * of a trust is vested in co trustees, they form but one 

collective trustee and must execute the duties of their 


office in their joint capacity. If any one refuse or be incapable to’ 
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join, it is not competent for the others to proceed without him, but the 
administration of the trust must devolve upon the Court. However, the 
act of one trustee done with the sanction and approval of the co-trustees 
may be regarded as the act of all, provided that such sanction or 
approval is strictly proved. Man Mohandas v. Janki Prasad 47 Bom. 
L.R. 250 (P.O.). The rights which the inhabitants of a State enjoyed 
against its former rulers may be recognised by the new Sovereign 
Power either by legislation or by agreement express 
or implied. This rule of law is applicable to an 
office like the Mutawalli of a shrine, to which 
material benefits appertain and which is within the disposition of the 
new Sovereign Power. A custom may be estabished in India by 
something far short of that which in the law of England would be 
sufficient to establish it. Asrar Ahmed v. Durgah Committee Ajmer, 49 
Bom. L. R. 235 (P. C.). In the absence of any direction express or 
implied given by the wakif or other competent authority, or of any 
evidence of custom supporting a usage to the 
Ofüic? of Mutwalli and contrary, the ordinary rule that an office held jointly 
survivorship. will pass on the death of one holder to the 
Survivors or survivor must prevail. Quaere : 
Whether under Mahomedan law and in the absence of any express 
directions given by the wakif, a Mutawalli is competent to appoint a 
successor only when he is on his death bed, or whether such an appoint- 
ment can be made by an incumbent in good health, Abdul Razak v. 
Ali Baksh 50 Bom. L.R. 661 (P.C.). In settling a scheme for the 
"Court's discretiod not administration a charitable trust involving the 
fetored by directions. appointment of trustees or managers, the Court 
is bqund to secure persons whom it regards as suitable. The fact that 
the previous incumbent of a Math, which was a public trust of a reli- 
gious and charitable character, desired that the person, who was 
removed by Court from his position as head of the Math, should 
succeed him, does not fetter the discretion of the Court, or preclude 
consideration of the conduct of such person, both before and since the 
death of the previous incumbent. Where such a person by his conduct 
shows himself unfit for the position as head of the Math, the Court has 
jurisdiction to remove him from such position. Gurunatharudhaswami v. 
Bhimappa, 51 Bom, L.R. 1 (P.C.). 
Clause (vi):—The origin, nature and object of such trusts.— 
This is to be determind with reference to section 9 to 18 supra. 
General Public Utility.——In order that the purpose or object of a 


[11 . 1:122. #4 8 H 
trust should be of "general public. utility e it is not an essential element 


Righis of Mutwalli 
< custom. 
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that it should provide something for nothing or for less than it costs or 
for less than the ordinary price. The purpose of providing the poor or 
the community in general with some useful thing without price or at a 
low price may doubtless be in itself a purpose of general public utility. 
But if another object be independently in itself of general public utility; 
the cireumstance that the testator's bounty was only in respect of the 
initial capital assets, or had only to meet a working loss temporarily 
and not permanently, will not, necessarily at least, slter the character 
of the object. For a charitable gift to be valid, it must be shown (1) 
that the gift will or may be operative for the publie benefit and (2) 
that the trust is one the administration of which the Court itself could 
if necessary undertake and control. See notes under s. 9 above. 


. Cases of charitable and religious trusts:— Where :application is 
made to 2 District Judge under s. 3 of the Charitable and Religious 
Trusts Act, 1920, for an order directing accounts and other particulars 
to be furnished in respect of an institutions such as a temple, alleged 
by the applicant to be a public charity, and where the Judge holds 
that a prima facie case has been made out that the institution is in 
fact the subject of a publie trust, and accordingly makes an order direct- 
inë the furnishing of those accounts and other particulars, what 
decision so given by the Judge under the Act is a decision in à. summ- 
ary proceeding which is neither a suit nor of the same character as a 
suit and there being no provision in the Act making it final, the doctri- 
ne of res judicata cannot be involved by way of setting up that deci- 
sion as a bar to a subsequent regular suitito determine the status of the 
institution even in the case of a person who was a party in making or 
resisting the application under the Act. The dedication of a temple for 
the benefit of the public requires to be proved. Facts and circumstances; 
in order fo be accepted as sufficient proof of dedication of the temple as 
a publlic temple, must be considered in their historical setting, and 
dedication to the public is not to be readily inferred when it is known 
that the temple property was acquired by grant to an individual or 
family. Such an inference cannot be made from the fact of user by 
the public. The value of public user as evidence of dedication depends 
on the circumstances which give strength to the inference that the user 
was as of right. Bhagwan Din v. Gir Har Saroop, 42 Bom. L.R. 190 
(P.C.). Charitable Purposes, lands used for, exempt from payment 
of general tax. Municipal Act,(City),S.222 (1). 45 Bom.L.R.914. The 
abministration of a charity depends upon the law;and is controlled by the 
Court, of the country where the charity is conducted. The High Court 
of Bombay has no jurisdiction to remove trustees of a charity function- 
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ing in an Indian State and to appoint new trustees. Where, however, 
immoveable property belonging to a charity in an Indian State but 
situated within the jurisdiction of the High Court is being misapplied, 
the High Court can interfere to protect that property by granting an 
injunction restraining misappropriation of the property or by appointing 
a receiver to hold the property subject to the orders of the Court having 
jurisdiction to administer the charity. Under the law as administered 
in British India trustees are not justified in changing the name of a chari- 
ty without the permission of the Court. But even if they change the name 
without such permission, they do not thereby commit such a serious 
breach of trust as to justify their removal. Shivnarayan v. Bilasrai, 
44 Rom. L.R. 466 (O C.J.) On appeal See 46 Bom. L R. 518 (PC). 
The High Court of Bombay has no jurisdiction to remove írustee ofa 
charity functioning in an Indian State and to appoint new trustees: of 
that charity. If the name of a charity is changed by the trustees 
without proper authority it is not such a serious breach of trust as to 
justify their removal. Bilasrai v. Shivnarayan, 46 Bom. L.R. 518 (P.0.) 
on appeal from 44 Bom. L.R. 466 (0.C.J.). A bequest given for 
“political uplift of India” is void as being too vague. Subhas 
Chandra Bose v. Gordhandas Patel, 42 Bom. L.R. 89. A bequest for 
purpose of "public service’ (Lokopyogi) is void for uncertainty. Parabha- 
kuverbai Amritlal v. Kusumbabai, 42 Bom. L.R. 827 (0.0.J.). It is 
open to a Parsi to make a revocable trust of personality in favou rof 
charity. Commr I.T. v. Navasbai 50 Bom. L.R. 804. Where the 
original right in certain land was with a proprietary body, the burden 
of proving its dedication by user to the purposes of a shrine lies 
heavy on the persons asserting it, and it is beside the point to show 
that the evidence produced by the proprietary body does not exclude 
the theory of dedication. ‘The case of dedication is not made out 
merely by evidence or neighbourly or considerate conduct towards 
a religious institution or by showing that small profits have not 
been churlishly exacted by the proprietor from persons held in general 
esteem. Ascetics and religlous, institutions exhibit great diversity of 
character and Udasis in particular conform to no singal type. In any 
case to presume that a particular Udasi shrine followed a certain 
practice because on account of all religious institutions throughout the 
Province the practice was to found to obtain in a majority of the cases 
is a course of reasoning unwarranted by principle or authority. The 
rule of practice of religious institution should be collected from its 
own constitution or practice as proved in evidence. Committee of Ma- 
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Bom. L.R. 998 (P.C.). The fact that worshippers are allowed to 
visit a temple does not necessarily warrant the inference that the 
‘temple is a public religious trust. The presumption that a temple is 
dedicated to religious uses which arise from the descent of its property 
from ehela to chelu is limited to cases where the religious persons con- 
cerned are grityasts and not celibates, so that there may be a conflict 
between the chela and the natural heirs of the guru. A sanyasis 
heir is always his chela. Amardas v. Harmanbhai, t£ Bom. L-R. 643. 
A testator, by his will, directed his trustees to invest the 
residue of his estate in gilt-edged securities and to transfer 
‘them at their absolute discretion to a body called the 
Es’ean community of Vind’yu “ to be utilised for the purposes 
-of the community and for promoting and advanciug its aims and 
objects’ '. A quistion having been raised whether there was a valid 
dedication of trust for a charitable purpose:— Held, that no trust was 
-ereated for the preservation of corpus but there was an «absolute gift 
of the securities to the community. Held, further, that the commu- 
nity being a teaching organisation was a good charity, and that it was 
not the less a charity even ifonedid not understand its teaching or 
-agree with its teaching though understanding it. A purely religious 
body (e.g. a nunnery) is not as such a charity. If, however; the 
members of such body do good works of a charitable nature, such as 
nursing the sick or teaching the ignorant, they are charities even if 
their motive in doing good works may be to further their own salva- 
‘tion.  Fakirji v. Bomnji, 48 Bom. L.R. 823 (0.C.J.). The absence of 
a deed creating the trust cannot invalidate the endowment; for no 
writing is necessary to create an endowment except where the endow- 
ment is created by will, in which case the will must be in writing and 
attested by at least two witnesses if the case the governed by s. 57 of 
‘the Indian Succession Act, 1925. Hem Chand y. Peary Lal, 45 Bom. 
L.R. 275 (P.C ) 


A Hindu widow executed a deed of trust whereby she dedi- 
-cated certain land to a temple of Shree Datta and appointed certain 
persons as trustees. The trust provided for the removal of any of the 
‘trustees for misconduct or mismanagement: The temple was construct- 
ed by the widow and it was not within the precincts of her house nor 
was it constructed on a site belonging to her. The members of the 
public were allowed free access to the temple. On the question 
whether the trust was a public trust :— 


Held, that there was sufficient material in the case from which it 
-could be deduced that the temple was not a private temple but a public 
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temple and consequently the trust was a public trust. Bhagwan Sitaram: 
v. Namdco; 59 Bom. L.R. 298. 

Manohar Ganesh Tambekar v. Lakhmiram Govindram, Amardas 
Mangaldas v. Harmanbhai Jethabhai; Mundancheri Koman v. Aehuthan 
Nair, Babu Bhagwan Din v- ,Gir Har Saroop' and Pujari Lakshmana 
Goundam v. Subramania Ayyar? : 

1. (1887) I.L.R. 12 Bom. 217. 2 (1942) 44 Bom. L.R. 648, 650. 
8. (1934) L.R. 61 I.A. 405. 4. (1939) L. R. 67 I-A.L s.c. 42 Bom.. 
L.R. 190. 5. (1923) 29 C.W.N. 112. 


Cases under Hindu Law.— Where the right to worship at a 
private devasthan is decreed to belong by rotation to the branches of 
brothers in the family, that right cannot be enjoyed by a daughter's. 
son of one of the brothers on his death, notwithstanding the provision 
in the decree that in the event of mismanagement two strangers named 
in the decree have the right to step in to possession and to incur the 
expenses of the devastan and to manage the same. Jivanrao v. Vishnu, 
41 Bom. L.R. 458. Under Hindu Law, the right to worship in a 
public temple and appropriate offerings made by devotees, enjoyed by 
members of the pujari family by turns, can be sold by one member to. 
another member of the family. Hanmappa v. Hanmantgauda, 19 Bom. 
L.R. 871. Under Hindu Law; the dedication of property to religious 
or charitable uses may be complete or partial. In the absence of a 
formal and express endowment evidenced by deed or declaration, the- 
character of the dedication can only be determind on the basis of the 
_ history of the institution and the conduct of the founder and his heirs. 

Partial dedication may take place not only where a mere charge is- 
created in favour of an idol or other religious object, but also where the 
owner retains the property in himself and grants the community or- 
part of the community an easement over it for certain specified purposes. 
Under Hindu Law in the usual case of complete dedication made to an 
idol the property ceases altogether to belong to the donor and becomes 
yested in the idol as a juristic person. Complete relinquishment by 
the owner of his proprietary right is by no means the only form of 
dedication known to the law and is very different from any thing that can 
ordinarily be inferred from the public user of a highway. From the: 
standpoint of the Hindu law it is not essential to a valid dedication that 
the legal title should pass from the owner nor is it inconsistent with an 
effectual dedication that the owner should continue to make any and 
all uses of the land which do not interfere with the uses for which it is. 
dedicated. Whether the property be charged with a sum of money 
for the worship of an idol or be subjected to a right of limited user on: 
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the part of the public, it descends and is alienable in the ordinary way; 
the only difference being that it passes with the charge upon it. The 
land or other property ofa bathing ghat on the banks of the Ganges. 
at Benares dedicated to such a purpose, is dedicated to an object both 
religious and of public utility, notwithstanding that it is not dedicated 
to any particular deity; but from such dedication itcannot be at once- 
concluded that in any particular case there has been a dedication in 
the full senso of the Hindu law which involves the complete cessation 
of ownership on the part of the founder and the vesting of the property 
in the religious institution or object. The river bank at Benares is a 
sacred and historical spot with a powerful claim to the regard of a 
pious Hindu; but the practice of bathing in the Ganges is notin general 
so directly connected with the worship of a particular deity that nothing 
short of complete dedication would be appropriate for a public bathing 
ghat. The character of the use to be made of the bank does not 
require it. | Nor does the public right of use for purposes of bathing: 
take its origin as a rule from an immediate and express act of 
dedication; rather does it begin by acts of user which are acquiesced 
in by the owner of the property who in due course make provision for 
the publie needs as an act of charity or piety. The ghatias of 
Benares as members of a class have no customary right to claim. 
exclusive possession of portions of a public bathing ghat by placing 
platforms or canopies over them in order to carry on their profession. 
No individual ghatia can have any right by custom to exclusive- 
possession of any parts of the ghat either by prescription or lost grant. 
A right to stand, sif or squat on a ghat for the purposes of exercising 
the profession of ghatias may be acquired by consent of the owner of 
the ghat. There was a ghat on the bank of river Ganges as it 
flowed past the city of Benares, which the plaintiff’s predecessor had 
purchased and rebuilt in the year 1814. No express dedication of 
the ghat to the public was proved by the production of a deed of 
endowment or otherwise No manager was ever appointed, nor was 
it shown that the plaintiff or her predecessor had purported to act as- 
Superintendent, sebait or mutawalli. They were treated as owners 
Whenever there was disrepair of the ghat, which they repaired at their 
Own expense- They closed it to bathers on proper occasions and levied 
tolls on the keepers of shops at festivals. Their expenditure 
on the ghat often exceeded their receipts and they never wished to 
make a profit from the tolls. There was evidence as to agreements 
taken from ghatias upon nearby ghats.——Held, that the above evi- 
dence placed together showed that the plaintiff had a proprietary- 
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right in the ghat and the soil underneath it. Hemanta Kumari Debi 
v. Gouri Shankar, 43 Bom. L.R. 777 (P.C.) When the grant is to the 
_ deity and income is earmarked for the services for which the special 
endowment is created, if there is à surplus which cannot be spent on 
these services, it would be a case for the application of the cy-pres 
doctrine but a special trustee of the endowment cannot claim the surplus. 
A dedication is not invalidated by reason of the fact that the members of 
the settlor’s family are nominated as shebaits or managers and given 
reasonable remuneration out of theincome of the endowment, as also 
other rights like residence in the dedicated property. But there must 
be clear words to this effect in terms of the foundation. When the 
- terms of the grant are available, the inam title deeds are not evidence 
a8 to the effect of the grant, which must depend upon the language 
used in the instrument and the circumstances of the grant itself; the 
deeds in such a case of the Inam Commissioners confer no higher title 
than was originally granted. Sankaranarayana vw. Board of Commi ' 
ssioners, 50 Bom. L,R. 9 (P.C.). It is competent for the Archak and 
Vahivatdar of property dedicated to religious worship to incur debts 
and borrow money for the proper expenses of keeping up the religious 
worship, repairing the possessions of the institution, defending hostile 
litigious attacks, and other like objects. The power to incur such 
‘debts must be measured by the existing necessity for incurring them. 
Where a loan is made to the Archak and Vihivatdar of a religious 
institution for legal necessity, the proper decree to be passed ina 
reditor’s suit whether the loan be secured or unsecured, and whethei 
the suit is brought against the debtor or his successor, is one directing 
the defendant to pay the decretal amount within fixed period, and 
directing further that if the amount is not paid, within that period, a 
receiver shall be appointed to realise the rents and profits of the 
religions property and the proceeds from offerings, etc., and after pay- 
ment of all expenses connected with the institution and the perfor- 
mance of the ceremonies and festivals and a reasonable provision for 
the maintenance of the shebait or mohunt, the balance shall be applied 
in discharge of the plaintiff’s debt until such debt has been paid off. 
Badhu v. Satpanth, 50 Bom. L.R. 195. The right to participate in 
the worship of a temple does not necessarily carry with it the right to 
insist on using & ritual other than the ritual in use in that temple. 
Hence, in suit temples consecrated to the Tengalasis in Madras 
Presidency the Tengalais have the right to conduct the worship 
according to their ritual. The Vadagalais are entitled to participa- 
tion in the worship, only in conformity with or atleast not interfering 
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with the Tengalai ritual. On no account can the Vadagalais insist on 
following their own rituals in such Tengalei temples. Ramanuja v. 
Venkatacharlu, 49 Bom. L.R. 405 (P.C. » The testator, a Chitpavan 
Brahmin, made a will whereby he left a sum of money “towards medical 
relief of persons of my community or any other charitable purpose of utility 
to my community”. A question arose whether by the expression “my 
community” the testator meant the Chitpavan Brahmin community. a 
sub—sect of the Dakshini Brahmin community, or the community ot the 
Dakshini Brahmin as a whole:—Zeld; that the words ,“my community” 
referred only to the Chitpavan Brahmin community and not to the 
Dakshini Brahmin community asa whole. Janardan v. Advocate 
Gener al, Bombay 41 Bom. L-R. 341. 


Termination cf Trusts:— The Bombay High Court in first 
appeal No. 630 of 1954 decided on 11-7—1956 held that Topiwala National 
Medical College of which the Bombay Municipal corporation is the 
trustee, should be registered under this Act unless the Municipal Corpo- 
ration is exempted from the operation of the Act. 


The Charity Commissioner kas held in appesl No. 302 of 1955 
decided on 16—2-1956 that it is not open to the Deputy or Assistant 
Charity Commissioner to revise his order or to sit upon his own judg- 
ment in subsequent enquiry. 


Cases under Mahomedam Law —Under Mahomedan law the validi- 
ty of a wakf involves that there was an intention to dedicate on the 
part of the wakif. Where thereis evidence that a wakifnama has been 
retained by the wakif and never acted upon, and that the property 
comprised therein has been dealt with by the wakif as his own, such 
evidence may lead to an inference that no dedication to wakf was ever 
intended, and that the deed was designed merely to provide a shield 
against possible claims which the wakit anticipated might be made aga- 
inst him. On the other hand once there is an effective dedication in 
waki, it cannot be revoked, and breaches of trust on the part of a 
trustee however numerous, and extending over however longa period, 
cannot put an end to the trust. It is not necessary under Hanafi law 
that there should be a change in the mutation register. Time never 
runs in favour of a trustee so as to enable him to claim the trust pro- 
perty for himself. The preamble to a deed of wakf stated the inten- 
tion of the wakif that the income of the property may be provided for 
his own maintenance, the upbringing, education, both religious and 


E and instruction of his descendants and their descendants from 
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generation to generation and their heirs, for charity and for help of 
orphans; the poor and widows. In tho operative clause of the deed, 
which contained gifts of specified shares to the wakif’s sons and daughter; 
occurred the words: “and in the same way and order would shares be 
distributed in accordance with the Mohamedan low; from generation to 
generation". On the question whether the inclusion of heirs of desend- 
ants in the preamble to the deed introduced possible collaterals and 
went beyond the objects permitted be the Mussalmun Wakf Validating 
Act, 1918:—WHeld; that the operative part of a deed cannot be controlled 
by recitals if the operative words are clear, and as in the operative 
clause of the deed there is no mention of heirs, the direction that the 
property is to go from generation to generation limits the class of bene- 
ficiaries to descendants and excludes any heirs who might be collaterals. 
Beli Ram v. Mahamad Afzal; 50 Bom. L.R. 674. ( P.C. ). 


Distinction between trust and powers:—59 Bom. L.R. 178-A.I.R. 
1957 Bom. 218. 

Distinction between a private and public trust: See also A.I.R. 
1942 Cal. 348 Ref. A.I.R. 1957 S.C. 188; A.T:R. 1957 S.C. 797-1957 
S.0.J. 835; A.I.R. 1960 S.C. 100. 


Essentials of Valid Trust: Simply because a house is named as a 
Dharmashala it cannot be said to be a public trust (Decision of O.C. in 
appeal No. 68 of 1957 decided on 16-19.57. A.I.R. 1957 All. 559). 


The onus of proving the public character of the temple would rest 
on the party alleging that the property is trust property held for 
public purpose A.I.R. 1918 Patna 135. Decision of C.C in appeal No. 
75 of 1957 decided on 8-8-57. 


Cases under the Mussalman Wakf Act:—An inquiry under s. 
6C (1) (i) of the Mussalman Wake (Bombay Amendment) Act, 1985 
(inserted by the Mussalman Wakf (Bombay Amendment) Act, 1935) is 
confined to cases where the existence of the wakt is admitted. Where 
the existence of the wakf is disputed it is not open to the District Court 
to make an enquiry in to its existence.  JMahomedhussein v. Coll. of 
Broach; 46 Bom. L.R. 925. The question whether certain property is 
wakf property is one of the matters which the Court has to inquire into 
under s. 6C of the Mussalman Wakf Act, 1923, as amended by the 
Mussalman Wakf (Bombay Amendment) Act; 1935, and is not a 
matter which can be referred to a Wakf Committee under s. 6M of the 
Act. When a matter referred to a Wakf Committee under s. 6M of the 
Act comes up before the Court that made the reference, it is not open 


to the Judge to,accent the, evidence filed or to rely on publie documents | 
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not proved before the Committee. Evidence given before the Committee 
is not made evidence in proceedings before the Court. The Judge 
should hear the accused and take cvidance. Under s. 6C of the Act, 
the Court ought to hold an inquiry and decide for itself (i) whether a 
wakf is a wakf to which the Act applies, (ii) whether any property is 
the property of such wakf and whether the whole or any substantial 
portion of the subject matter of such wakf is situate within the local 
limits of the jurisdiction of the Court, and (iii) who is the mutawalli of 
such wakf. It is not competent to the Judge to refer these matters to 
the Wakf Committee for decision. Emperor v. Ali Mahomed (No. 1); 
44 Bom. L.R. 231. 


In the matter of return of documents the rules on the analogy of 
the provisions in C.P.C. should be considered. Vide Ch. C. circular No. 
78 dt. 20-12-51. 


For Notes and other reported cases see commentary below sections 
9 to 18 above. 


Tbe enquiry under section 19 has to be held in the mannar 
prescribed by rules 7 toll of the Bombay Public Trusts Rules, 1951. 


20. On completion of the inquiry provided for under section 
ings riy ov 49, the Deputy or Assistant Charity Commission- 
Commissioners. er shall record his findings with the reasons 
therefor as to the Matters mentioned in the said section, !fand may 


make an order for the payment of the registraticn fee. 1 


“Completion of Enquiries":— Enquiry under section 19 will be 
held only when the application is filed in accordance with section 18 
and rule 6 of the Bombay Public Trust Rules, 1951. Though the proce- 
dure of the inquires to be held is as far as possible to be that prescrib- 
ed for the trial of small causes suits, it will differ in many respects 
from it. The manner of recording evidence of witnesses as required by 
rule 11 is similar to that recorded in long cause suits. At the con- 
clusion of the enquiry the Deputy or Assistant Charity Commissioner 
has to record the opinion of assessors in writing and require them to 
sign it. The opinion so recorded will form part of the proceeding and 
due consideration has to be given to it in passing an order or arriving 
at a decision in the enquiry. See section 65. Under rule 7 of the 
Bombay Public Trusts Rules, 1951 pleaders are entitled to appear in 
the proceedings and as such he owes a duty both to the Judge and to 
his client. Councel has a duty to a a Judge, but he has also a duty to 
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himself and a duty to his client. It is unbefitting the dignity of the 
Bar for any counsel to permit himself to be made a sort of a pliable 
instrument in the -hands ofa Judge. It is not for counsel merely to 
watch which way the wind is blowing and then to trim his sail accord- 
ing to the wind. See Yusuf v. Bhagwandas; 51 Bom. L.R. 523 (0.C.J.) 
Under this section Deputy or the Assistant Charity Commissioner while 
recording the findings as to maiters mentioned in section 19 he has to 
give his reasons therefor. Reading 0.XX, r. 4 (i) of the Civil Procedure 
Code, 1908, and s. 25 of the Provincial Small Causes Courts Act, 1887; 
together, in a small cause suit, the Judge, on a question of a fact, need 
not give more than a clear statement of the points which he has to 
decide and his decision thereon, and if he thinks them to be sufficiently 
intelligible, he is not bound to give his reasons for the decision, But, on 
a question of law, if a bare finding is not likely to indicate the reason- 
ing by which it is arrived at, the Judge, in order to enable the 
High Court to see if his decision is according to law, is bound to set 
out so much of his reason as will make clear the road by which he 
reached his conclusion. Ses T'ríbhorandas v. C. R. Contractors Co. 
45 Bom. L.R. 806. Against decision in a small cause suit no appeal 
lies, but in the case of findings of the Deputy or the Assistant Cha- 
rity Commissioner, recorded under section 20 an appeal lies against 
the finding to the Charity Commissioner. Any person aggrieved by 
the decision of the Charity Commissioner, under section 70, can apply 
to the Court to set aside the decision. Again an appeal shall lie to 
the High Court against the decision of the Court under sub section 
(2) of section 72 as if such decision was a decree from which an appeal 
ordinarily lies. Thus taking into consideration, tho manner of the en- 
quiry to be held and the reasons to be given in recording findings, the 
judgement in fact would not be like the one in small cause suit. 

21. (1) The Deputy or Assistant Charity Commissicner shall 
make entries in the register kept under section 17 
in accordance with the findings recorded by him 
under section 20 or if appeals '[or applications! are made as provid- 
- ed by this Act, in accordance wii) the final decision of the competent 
authority provided by this Act. 

(2) The entries sc made shall, subject to the provisions of 
this Act and subject to any change recorded under the following 
provisions, be final and conclusive. 


Entries in register. 


—— À——— MÀ — 
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dance with the findings recorded by the Deputy or by the Assistant 
Charity Commissioner is a ministerial act and the entries will have to 
be made immediately after the finding so recorded have reached 
finality under the Act. The entries in the register will be the 
conclusive proof about the registration of the trust for administration 
of the public trust and for the purposes of this Act. Under rule 8 of 
the Bombay Public Trusts Rules, 19.1; a certificute of registration 
has to issued to the trustee in token of the registration. Such certifi 
cate is to be signed by the Deputy or Assistant Charity Commissioner 
in charge of the public trust registration office and is to bear tho 
official seal. After it is completed and issucd, it will be the proof in 
regard to the public trust and will form a public document admissible 
in evidence for the purposes of dealing with the trust property. Any 
person dealing with the preperty of public trust registered under this 
Act is deemed to have notice of the relevant particulars relating to 
such public trusts entered in the register. See section 80 below. 


Public documents consist of the acts of public functionaries, in 
the Executive, Legislative and Judicial Departments of Government, 
including under this general hoad the transactions which official persons 
are required to enter in books or registers in the course of their public 
duties (see s. 85 of the Indian Evidence Act) and which occur within 
the circle of their own personal knowledge and observation. To the 
same head may be referred the consideration of documentary evidence 
of the acts of State, the laws and judgments of Courts of foreigu 
Governments” (Greenleaf, s. 470). The term “public documents" as 
defined ins. 74 of the Indian Evidence Act includes (1) documents 
forming the acts or records of the acts—(i) of the sovereign authority; 
Gi) of official bodies and tribunals; (iii) of public officers, legislative, 
judicial and executive whether of British India or of a foreign country 
and (2) public records kept of private documents. Under the English 
Law the following are the principle documents which come within the 
category of public documents; (1) Public statutes, State papers, 
Parliamentary journals and Government Gazettes. (2) Public 
Registers. (8) Public inquisitions, surveys, assessments and reports; 
(4) Official certificates. (5) Corporation, Company and Bankers’ books. 
(6) Published histories, Scientific works, maps, dictionaries, tables &s 
(Halsbury, Vol. 18, para 649; Phip. 8th Ed. p. 328). 

Writings are divisible into two classes, public and private. Public 
writings consist of acts of public functionaries, in the Executive, 
Legislative and Judicial Departments of Government; including: under 


this general head, the trapsaotions-whicb.ofügiel pottongoare required 
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to enter in books or registers, in the course of their public duties, and 
which occur within the circle of their own personal knowledge and 
observation. Foreign acts of State, and the judgments of foreign 
Courts also belong to the same cluss (Tay, s. 1479). 


The mere fact that a document is kept in a public office does not 
make it a public document. It must be shown that it was prepared 
by a public servant in the discharge of his official duties (Mahtabdin v- 
Kasar, 107 I.C.618 A 1928,:L. 610; Nittyanund v. Abdur Raheem 7 C. 70). 


In India there is no separate enactment, except the provisions of 
s. 76 of the Indian Evidence Act with regard to the means of obtaining 
an inspection or copy of public documents. S. 76 of the Indian 
Evidence Act provides for the granting of certified copies of public 
documents which a person has the right to inspect. But it has now- 
here been laid down, how the right of inspection of public documents 
is to be regulated. The right to take copies of public documents, is 
governed by the general principles of common law (R. v. Arumugam, 
20 M. 189; Chandi Charan v. Baistab, 31 C. 284), and by the provisions 
of s. 76 of the Evidence Act which gives the right to obtain a certified 
copy of public document which any person has a right to inspect on 
payment of legal fees. The right to obtain a certified copy seems to 
. presuppose the right to inspect. Buta right of inspection does not 
necessarily carry with it a right to take copies. : It was held thata 
statute which gives a person a right of inspection gives him no right to 
take copies himself, because the statute gives him « right to have copies 
on payment, and there was no ground for implying any other right 
(In re Balaghat G. M. Co., 1901, 2 K. B. 667; Ormerod Grierson & Co. 
v- St. George's I. W. Lid., 1905, 1 Ch. 505, 512). Following these 
cases it has been held that in the case of a statutory right of inspection, 
the Court will not imply a right to take copies, unless the right would 
otherwise be of no avail or practically useless (Rameswar v. Calcutta W. 
& S. Assn. 42 C. W.N. 161). 


The entries made in the register kept under section 17 or other 
sections, will be required to be made by a public servant in the dis. 
charge of his official duties and as such it can be classed as a public 
document, giving a person interested in the trust or trusts a right to 
have copies on payment and a right to inspect. 


22. (4) Where any change occurs in any of the entries 
recorded in the register kept under section 17, 
the trustee shall, within 90 days from the date 


of the occurrence of such change, or where any change is desired in 
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such entries in the interest of the administration of such public trust, 
report such change or proposed change to the Deputy or Assistant 
Charity Commissioner in charge ofthe Public Trusts Registration 


Office where the register is kept. Such report shall be made in the 
prescribed form. 


'[(4A) Where the change to be reported under sub-section (1) 
relates to any immoveable property, the trustee shall, along with 
the report, furnish a memorandum in the prescribed form containing 
the particulars (including the name and description of the public 
trust), relating to any change in the immoveable property of such 
public trust, for forwarding it to the. sub-registrar referred to in 
sub-section (7) of section 18. 


Such memorandum: shall be.'signed and verified in the 


prescribed manner by the trustee or his agent specially authorised 
by him in this:behalt.l . 


(2) For the purpose‘of verifying the correctness of the entries 
in the register kept under section 17 or ascertaining whether any 
change has occurred in any of the particulars recorded in the 
register, the Deputy or Assistant Charity Commissioner may hold an 
inquiry. 

(3) If the Deputy or Assistant Charity Commissioner, as the 
case may be, after receiving a report under sub-section (1) and 
holding an inquiry, if necessary under sub-section (2), or merely 
after holding an inquiry:under the said sub-section (2), is satisfied 
that a change has occurred in any of the entries recorded in the 
register kept under seotion 17 in regardtoa particular public trust, 
he shall record a finding with-the reasons therefor to that effect. 
Such finding shall be appealable to the Charity Commissioner. The 
Deputy or Assistant Charity Commissioner shall amend the entries 
in the said register in accordance with such finding and if appeals 
“(or applications) were made against such finding, in accordance 
with the final decision of the competent authority provided by this 
Act. The amendments in the entries so made shall, subject to any 


further amendment cn the occurrence of a change be final and 
conclusive. 


*[(3) Whenever an entry is amended under sub-section (3), 
the Deputy cr Assistant Charity Commissioner, as the case may be, 


CC 


J. This subsection. was added by Bom. Act:No. 6- of 1960, S. 33 (a). 
2. These words were inserted by Bom. Act..14 of. 1951 S. 7 

3. ‘This sub-section was added hy Bom. Act 6 of 1960 S. 13 (b). 
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shall forward the memorandum furnished to him under sub-section 
(1A), after certifying the amended entry to the sub-Registrar referred 
to in sub-section (7) of section 18, for the purpose of registering 
the change.] 


Rule 18 of the Bombay Public Trusts Rules, 1951 provides the 
manner in which changes in the register of public trusts have to be 
recorded. 


A Change to be recorded under this section would mean 2 change 
to be made legally. ^ Vide Charity Commissioner’s decision in Appeal 
No. 253 of 1954 decided on 81-83-55. 


It is the duty of the trustee to report within 90 days from the 
date of the occurrence of any change in the ontries recorded in the 
register kept under section 17. If he fails to do so, he will be liable to 
be prosecuted under section 66 of the Act and on conviction, will be 
punished with a fine which may extend to Rs. 1,000. He has to report 
in the form, given in Schedule III for the purpose. When any change 
is desired in the interest of-administration of any publictrust, no time limit 
is prescribed for submitting the report. The point will be whether any 
change is necessary or it is only desired. This will depend upon the 
interest of the administration of the public trust. I? the change affects 
the interest of the public trust, it is necessary and the duty is cast upon 
the trustee to report. Otherwise if the change is only desired it is left 
to the option of the trustee. For the purpose of verifying the correct- 
ness of the entry made in the register or ascertaining whether any 
change has occurred in any of such entries, the Deputy or Assistant 
Charity Commissioner has to make an inquiry and if he is satisfied 
that a change has occurred, he has to record a finding giving reasons 
therefor and such finding is appealable. The entries in the said 
register in accordance with the finding will be made only on such finding 
reaching finality, i.e. if appeal or application is preferred against the 
finding of the Deputy or Assistant Charity Commissioner, the entrics 
will be made in accordance with the final decision of the appeal or 
application preferred as provided by this Act. An appeal shall lie to 
the Charity Commissioner and if any party is dis-satisfied with the 
decision of the Charity Commissiorer, he can file an application in the 

District Court to set aside the said decision of the Charity Commissioner 
within 60 days froin the date of decision. An appéal shall also lie to 
the High Court against the decision of the District Court as if such 
decision was a decree from which an appeal ordinarily lies. See 


sections 70 and 72 below: ‘Thus it is observed that the manner of 
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inquiry to be held in regard to any change occurring in any of the 
entries recorded in the register kept under section 17, will be similar to 
that made under sections 19 and 20 of this Act. The entries so amended 
after the final decision in the matter will be final and conclusive; but 

_ this is again subject to any further amendment on the occurrence of 
any change. The competent authorities referred to in sub-section (3) 
of this section would mean the Deputy or  Assistart Charity 
Commissioner, the Charity Commissioner, the District Court and the 
High Court. ; 


The manner of corrections to be mado is prescribed under sub-rule 
(4) of rule 18 and it is only 2 ministrial act. Under the provisions of 
this section, the Deputy or Assistant Charity Commissioner may of his 
own motion, correct the clerical or aczidental mistakes without 
holding any enquiries or receiving any report as provided in sub- 
tule (4) of rule 13 of the Bombay Public Trusts Rules, 1951- Clerical 
or accidental mistakes are like what is known in English practice as a 
“slip order". See Velji v. Mathuradas, 49 Bom. L.R. 615. ‘The 
finding recorded for a change to be made in the entries is only appeal- 
able and clerical or accidental mistakes in any of the entries ordered to 
be recorded by the Deputy or Assistant Charity Commissioner is not 
appealable. In doing so the Deputy or Assistant Charity Commissioner 
does nothing, but exercises a power to correct a mistake of his ministerial 
officer by whom the entries are made. In Hatton v. Harris (1892), 
A.C. 547, 560, Lord Watson, said: “When an error of that kind has 
been committed, itis always within the competency of the Court, if 
nothing has intervened which would render it in-expedient or in.equit- 
able tə do so, to correct the record in order to bring it into harmony with 
the order which the Judge obviously meant to pronounce.” 


E. I[22A. If at any time after the entries are made in the register 
DE quy Dy i under section 21 or 22 it appears to the Deputy 
Charity Commissioner. or Assistant Charity Commissioner that any 
particular relating to any public trust, which was not the subject- 
matter o? the inquiry under section 19, or sub-section (3) of section 22, 
as the case may be, has remained to be enquired into, the Deputy or 
Assistant Charity Commissioner, as the case may be, may make fur- 
ther inquiry in the prescribed manner, record his findings and make 
entries in the register in accordance with the decision arrived at cr 
if appeals or applications are made as provided by this Act, in ac- 
cordanco with the decision of the competent authority provided by 


Se eee = Aa oe 
1, This suction was inserted by Boin. 59 of 1954, s. 2. 
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this Act. The provisions of sections 19, 20, 21 and 22 shall, so far 
as may be, apply to the inquiry, recording of findings and the mak- 
ing of entiies in the register under this section. 


22B. (4) Inthe case cf a public trust— 


Registration of trust m w radsister- 
prone ean ut (a) which is deemed to have been register 


of public trust, wyich ed under this Act under section 28, or 
Pas sirondy pem (b) which has been registered under this 
` Bom. 23 of 1955. Act before the date of the coming into force of 


the Bombay Public Trusts (Amendment) Act, 1955 (hereinafter refer- 
red to as the said date) on an application made under section 18, or 


(c) in respect of which an application for registraticn has been 
made under section 18 and such application was pending on the said 
date, the trustee of such public trust shall within three months from 
the said date make an application in writing for registration of the 
property of the public trust in the name of such trust and shall 
state in the application the name of the public trust. 


(2) Such application shall be signed and verified in the pres- 
cribed manner by the trustee or his agent specially authorised by 
him in this behalf and made to the Deputy or Assistant Charity 
Commissioner who made entries in respect of such public trust in the 
register kept under seotion 17 or with whem the application for 
registration cf the public trust was pending, as the case may be. 


(8) On receipt of such application, the Deputy or Assistant 
Charity Commissioner shall— 


(a) in the case of a public trust which is {deemed to have 
been registered under section 28 or which has been jregistered under 
this Act before the said date specify the name of the public trust 
against the entries made in respect of such trust in the register kept 
under section 17, and 


(b) inthe case of a public trust the application for the 
registration of which was pending on the said date specify the name 
of the nublic trust at the time of making entries under section 24 in 
respect of such public trust in the register kept under section 17. 


220. “T (4) Inthe case of a public trust,— 
1. Sections: 22B RT 22C were noted: by Bom. 23 of 1955, s. 3. 
*9. Section 22C was renumbered as sub-section (1) of that section hy Bom. 6 of 


1960, s. 14 o. 
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Regisiraton of parti- (a) which is deemed to have been registered 
culars of immovable = le n e 
property of trusts under this Act under ![ (section 28, read with 


already registered with ] 
certain ofticers and schedule A 4 or 


authorities. (b) which has been registered under this Act 
Bom. 23 of 1955. before the coming into force of the Bombay 
Public Trusts ( Amendment ) Act, 1988 (hereinafter referred to as 
the said date ) on an application made under section 18, or 


(c) in respect of which an application has been made under 
section 18 and such application was pending on the said date, 


the trustee of such public trust shall within three months from the 
said date send a menorandum in the prescirbed form containing the 
particulars, including the name and description of the public trust 
relating to the immoveable property of such public trust to the 
"[offieers specified in sub-section (7/of section 18 for the purposes 
of registration 1 


Such memorandum shall be signed and verified in the prescribed 
manner by the trustee cr his agent specially authcrised by him in 
this behalf. 


jl (2). In the case of a public trust deemed to have been 
registered under section 28 read with Schedule AA, the provisions 
Bom. VI of sub-section (4) shall apply with the modification that the 
of 1960 said date shall refer to the date of coming into force of 
the Bombay Public Trusts (Unification and Amendment) Act, 1959.] 


23. If any part of the property of any public trust is situate 
Procedure where trust within the limits of more than one region or 
Sebel orons cr mili sub-region, the Deputy or Assistant Charity 
regions. Commissioner of the region or sub-vegicn widhin 
the limits of which the public trust is registered, shall forward a 
ccpy of the entries to the Deputy or Assistant Charity Commissioner 
in charge of the region or sub-region within the limits cf which such 
part of the trust property is situate. The Deputy or Assistant 
Charity Commissioner in charge of such region or sub-region shall 
make an entry in such bcok as may be prescribed for the purpose. 
Act XVI A copy of such entry shall alsc be sent by the Deputy or the 
of 1908 Assistant Charity Commissioner as the case may be, to the 
Sub-Registrar. appointed under the Indian Registration Act, 1908, of 


1. These words, figuros and letier were subsiiinted for the word and fignres 
“section 28,7 762d, s. 14 (1)(a). 
2. These words were inserted by Bom. Act 6 of 1960 S. 14 (1)(b). 
3. "This sub-section was added by Bom. Act 6 of 1960 S. 14 (2). 
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the sub-district within the limits of which such property or part 
thereof is situate. 


S. 22 B.C. came into force from 15—9-56, B.G.G. Part IV-B dt. 
23-8-506 at page 977. 

See Rule 14 of the Bombay Public Trusts Rules, 1951: and also 
notes below S. 36. 


The duty cast upon the Deputy or Assistant Charity Commissioner 
in charge of the region or sub-re.ion is similar to the duties of 
sub-registrar as laid down in sections 64 and 65 of the Indian Registra- 
tion Act, 1908. When the property is situate in more districts than 
one, the registration in a district or sub-district in which any part of 
the property is situate, is none the less notice of the registered instru- 
ment, because a deed is registered in district A and the party sought to 
be affected by the registration resides in district B. Tho reason is that 
under the provisions of the Act a copy is sent for record to each Dist- 
riot in which any part of the property is situate. This would mean to 
have notice of the relevant particulars relating to such public trusts as 
are entered in the register to any person acquiring any immoveable 
property of the public trust. See section 80 below: It would amount 
to constructive notice. 


Constructive notice is the equity which treats a man who ought to 
have known a fact; as if he actually does know it. . 
[see Doorga v. Bancy Madhub I.L.R. ( 1880) 7 


Constructive noiice. 


Cal. 199, 201 ]. 


Courts of Equity had extended the doctrine from cases of fraudu- 
lent turning away to cases of gross negligence, and in West v. Reid 
(1848) 2 Hare, 249, 257-238, Wigram V.C., stated that there might 
be a degree of negligence so gross (crassa negligentia) that a Court ‘of 
Justice might treat it as evidence of fraud although (morally speaking) 
the party charged might be perfectly innocent. In truth, fraud and 
negligence are mutually exclusive conceptions but Court of Equity 
extended their jurisdiction from fraud to negligence and included gross 
negligence in the doctrine of constructive notice. In this respect the 
definition of ‘“‘notice’ in the Transfer of Property Act follows the 
English law. See Mulla's Transfer of Property Act, 3d. Edn., p. 26. 
Constructive notice has been said to arise from an irrebuttable presu- 
mptions of notice. ‘Constructive notice I take to be in its nature no 
more than evidence of notice, the presumptions of which are so violent 
that the Court will not allow even of its being controverted". See 


Per Eyre, O.B. in Plumb v. fluitt (1791) 2 Anst. 432, 488. Such a 
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presumption, which is said to be irrebuttable. (see Hewitt v. Loose- 
more (1851) 9 Hare 419, 455; Ashiq Hussain v. Chatarbhuy A.l.R. 
1928 All. 159), can arise only in a esse in which the party seeking 
the benefit of that doctrine has acted innocently. The doctrine of 
constructive notice will not be applied where the party seeking the 
benefit of that doctrine has been guilty of secrecy of fraud in the 
transaction with constructive notice of which he seeks to affect a pur- 
chaser; and therefore a vender who is bound to disclose an incum 
brance cannot plead that the purchaser had constructive notice of it. 
See Hormasji v. Mankuvarbai (1879) 12 Bom. H.C. 262. Morgan 
v. Govt. of Hyderabad I.L.R. (1880) 11 Mad. 419. A decree holder 
bringing his judgment-debtor’s property to sale cannot set up a 
mortgage to himself which he has not disclosed and plead that its 
registration was construstive notice to the purchaser. See Ramcehan- 
dra v. Jairam 1.U.R. (1898) 22 Bom. 686; Dhondo v. Raoji l.L.R. 
(1896) 20 Bom. 290. The doctrine of constructive notice may be applied 
as against Government. See Secretary of State v. Duttatryan (1901) 8 
Bom. T.R. 923. It has been observed (seo Valiya Kalyani v. Krishnan 
A.I.R. 1982 Mad. 805: I.L.R. 53 Mad. 519: 188 I.C. 78: 62 M LJ. 
595—holdings under a Kanam Kuzikanam (constructive notice of the 
rights of lessee in possession), that the Courts should be very careful 
about applying to India English decisions in regard to notice and it 
should do so only wien it is quite sire that the circumstances are 
really similar. When it applies the principle of constructive notice 
that a man has notice because if he had made reasonable inquiries, he 
would have ascertained the facts and if he has not ascertained the 
facts he has been guilty of gross negligence, it must carefully 
regard all the circumstance of the case and of the country and of the 
people to whom it is going to apply that principle. The cases of 
Daniels v. Davison (16 Ves, 219) and Barnhart v- Greenshields, (1885) 
9 Moo. P.C. 18, as well as other cases are freely quoted and applied 
by Indian Courts, and the result is that the doctrine of constructive 
notice is carried to great lengths. 


The procedure laid down by this section would enable to safeguard 
the interest of the trust and the intention thereunder appears to adopt 
the equitable doctrine of notice to any person acquiring any immovea ble 
property of the public trust. Still the presumption of constructive 
notico cannot be conclusive and will have to.be decided upon the circum- 
stances of each case. For further notes see below section 30. 


24. No i arity Commissioner 
Dap yt tox Agsistant Charit igitized bi doneraball proceed 
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ACT LA AR with an inquiry under section 19 or 22 in regard 
Stay of inquiry. 

i to any public trust which has been already 
registered in any other region or sub-region. 

The Deputy or Assistant Charity Commissioner is precluded by 
this section from proceeding with an inquiry or further inquiries under 
section 19 or 22 in regard to any publie trust which has already been 
registered in any other region or subregion. ‘The word * proceed with 
an inquiry” used in this section would mean that the Deputy or Assis- 
tant Charity Commissioner is bound to stay the inquiry when it comes 
to his notice that the public trust concerned has already been registered 
in any other region or sub-region. For this the procedure prescribed by 
section 23 making it incumbent on the Deputy or Assistant Charity 
Commissioner of the region or sub-region within the limits of which the 
public trust has been registered to forword a copy of the entries to the 
Deputy or Assistant Charity Commissioner in charge of any other region 
or sub-region and requiring the latter to maintain a register in the form 
of schedule V as provided in rule 14 of the Bombay Public Trusts 
Rules, 1951, and making entries therein would enable the Deputy or 
Assistant Charity Commissioner of any other region or sub-region to 
know the fact of the registration of the public trust concerned. Any 
person interested in regard to the question relating to such public trusts 
may also bring the fact of the public trusts having been registered in 
any other region or sub-region to the notice of the Deputy or Assistant 
Charity Commissioner concerned. If once the fact of the registration 
in any other region or sub-region is brought to the notice of the Deputy 
or Assistant Charity Commissioner, he is bound to stay the inquiry. 
The words “any other region or sub-region” would show that the 
Deputy or Assistant Charity Commissioner in charge of the region or 
subregion in which the public trust is registered has powers to proceed 
or make further inquiries in regard to the trust which would also he 
obyious from section 22 under which any enquiry for a change in 
regard to any entries relating to the public trust can be held. 


25. (4). If an inquiry under section 19 or 22 in regard to any 
Inquiry regarding public trustis pending before more than one 
a eoa than b», Charity Commissioner, whether Deputy or Assis- 
Deputy or Assistant tant, the Charity Commissioner shall, on the 
Charity Commissioner. application of any of the persons having interest 
in such public trust cr of any Deputy or Assistant Charity Commis- 
sioner before whom such inquiry is pending or on his own motion, 
determine which of such Deputy or Assistant Charity Commissioners 


shall proceed with, she inguirz dn-nséaxdoto suele irast- 
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(2) "The determination of the Charity Commissioner under sub- 
section (1) shall be final and conclusive; and upon such determinaticn, 
no Deputy or Ássistant Charity Commissioner other than the Deputy or 
Assistant Charity Commissioner specified by the Charity Commissioner 
shall proceed with the inauiry in regard to the puplic: trust under 
seoticn 19 or 22, as the case may be. 


Section 24 spplies in the case of any public trust which has alre- 
ady been registered in any other region or sub-region, whereas section 
25 is applicable to the proceedings in regard toany public trust pend- 
ing before more than one Deputy or Assistant Charity Commissioner. 
These sections areon the similar lines of section 9 of the Bombay 
Public Trusts Registration Act, 1935, under which the power of determin- 
ing which of the Registrar under that Act was to proceed with the 
inquiry was vested in Government, whereas under this Act the Charity 
Commissioner is empowered to determine such matters finally. The 
orders passed by the Charity Commissioner will be final and conclusive. 
This is like stay of inquiry. The object is to prevent the Deputy or 
Assistant Charity Commissioners of concurrent jurisdiction from simulta- 
neously holding two parallel inquiries in respect of the same public 
trust in issue. The section does not of course empower one Deputy or 
Assistant Charity Commissioner to stay the proceedings of another 
Deputy or Assistant Charity Commissioner. It is for the Charity 
Commissioner to determine and to issue orders which of the Deputy or 
Assistant Charity Commissioner should proceed with the inquiry in 
regard to such trusts. The Charity Cominissioner will take cognizance 
on the application of any of the persons having interest in such public 
trust or on 2 report of the Deputy or Assistant Charity Commissioner 
before whom such inquiries may be pending or on his own motion. The 
Charity Commissioner can stay the proceeding on his own motion with- 
out any application from any person having interest in a public trust 
or without any report from the Deputy or Assistant Charity Commissio- 
ner, can determine and issue orders as to which of the Deputy or 
Assistant Charity Commissioner should proceed with the inquiry in 
regard to such trust, if he is satisfied about the need of the determina- 
tion in the matter. In determining the matter, the question whether 
the proceeding started before one Deputy or Assistant Charity Commissio- 
ner was previous to that started before another Deputy or Assistant 
Charity Commissioner is not material. It is not also necessary that 
the parties to the proceeding should be the same; because there may be 
many persons having interest in a public trust, but a few of them may 


join in the application. matter in issue is substantiall 5 
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in regard to the publie trust. the Charity Commissioner can interfere 
and determine the matter. The powers vested in the Charity Commis- 
sioner are slightly differnt from the: powers of a Court to stay suits under 
section 10 of the C.P. Code. But the principles of section’10 of tho C.P. 
Code are to avoid multiplicity of litigation and to avoid a conflict of 
decisions on the same points which are involved in the two suits. These 
principles can be applicable to the cases under this Act. The only 
point that is material is that the pendency ofthe previously instituted 
suit, constitutes a bar to the trial of the subsequent suit under section 
10 ofthe C.P Code; but that is not so under this section. This power 
is restricted to any procceding or inquiry under section 19 or 22 of 
this Act, 


26. Any Court of competent jurisdiction deciding any question 
Court io forward copy lati v 0581 S uhinh hw nn 1 
of decision to Charity relating to any 5 ublic ti ust which by or under 
Commissioner. the provisions of this Act is not expressly or 


impliedly barred from deciding shall cause copy of such decision to 


be sent to the Charity Commissioner and the Charity Commissioner 
shal! cause the entries in the register kept under section 17 to be 
mads or amended in regard to such public trust in accordance with 
such decision. The amendments so inade shall not bealtered except 
in cases where such decision has been varied in appeal or revision 
by a court of competent jurisdiction. Subject to such alterations, 
the amendments made shall be final and conclusive. 


See Rule 15 of the Bombay Public Trusts Rules, 1951: 


Under section 2, the Court means in the Greater Bombay; the 
City Civil Court and elsewhere the District Court. But this is preced- 
ed by the clause “unless there is anything repugnant in the subject or 
context." In this section any Court of competent jurisdiction may 
mean not necessarily the District Court or the City Civil Court, 
because under the provisions of this Act any Court before which any 
proceedings in respect of any public trust are pending, on the date of 
the application of this Act, such Court can continue with the proceedings 
and such proccedings will be disposed of by such Courts. Any legal pro- 
ceeding may mean a suit or a miscellaneous application or auy other pro- 
ceeding requiring Judicial enquiry and would include appeal, or revision. 
Under the provisions of section 31 and section 52 as read with section 
47 and 40; it is observed than certain matters which may fall outside 
the purview of these sections, the Civil Courts can ontertain suits and 
decide them. For these reasons any Court deciding any question 


relating to any publio trust, to which the provisions of this Act apply, 
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has to send a copy ofits decision to the Charity Commissioner. The 
Charity Commissioner has to maintain a register in the form of Schedule 
VI as prescribed by Rule 15 of the Bombay Public Trusts Rules, 1951, 
and the decisions of Courts communicated to him have to be entered 
in this register. Also the Charity Commissioner has to send copy of 
the decision in brief to the regional office within which the public 
trust affected thereby is situate for action. ‘The Deputy or Assistant 
Charity Commiesioner in charge of the region or sub-region has to 
maintain s register in the form of Schedule VII prescribed in rule 15 
and to enter the changes in this register and report compliance to the 
Charity Commissioner. This is only to safeguard the interest of the 
public trust in its administration and it is procedural. The fact that 
the Charity Commissioner may have been added or substituted as a 
party of the proceding pending in any Court would .not relieve the 
Court from compliance required under the provisions of this Act. 
On receipt of a copy of such decision of Court, the enteries in the regis- 
ter kept under section 17, have to be amended in accordance with such 
decistons; but these amendments would be subject to any alterations 
in cases whore such decision has been varied in appeal or revision; 
otherwise the «amendment made shall be final and conclusive. 


27. [Stamping of scrips.| Repealed by Bom. 39 of 1951; 
s; 2, First Schedule. 


28. (4) All public trusts registered under the provisions of 
Uo teva previo anos of the enactments specified in [Schedule A,] 
registered under enact- “Land Schedule AAJ shall be deemed to have 
enaa peut ip" zm been registered under this Act from the date 

on which this Act may be applied to them. The 
Deputy or Assistant Charity Commissioner of the region or sub-region 
within the limits of which “[a public trust had been registered under 
any of the said enactments! shall issue notice to the trustee of such 
trust for the purpose of recording entries relating to such trust in the 
register kept under section 17 and shall after hea:ing the trustee 
and making such inquiry as he thinks fit record findings with the 
reasons therefor. Such HERTS shall be in accordance with the 


1. This w a C letter were substituted. for the words “the schedule » by Bom. 
14 of 195] , s/ &(1). 
2: These words were insertsd by Bom. 6 of 1960, s. 15. 
3. These words were substituted for the words “ the trust property or the substan- 
tial portion of the trusi:property is situate, hy Bom. 14 of 1951, s. ED me: 
15 


oe 
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entries in the registers already made under the said enactments sub- 
ject to such changes as may be necessary or expedient. 


(2) Any person aggrieved by any of the findings recorded 
under sub-section (4) may appeal to the Charity Commissioner. 


(8) The provisions of this Chapter shall, so far as may be, 
apply to the making of entries in the register kept under section 17 
and the entries so made shall be final and conclusizo. 


'[28A. The Deputy or Assistant Charity Commissioner shall 
Copy M send a memorandum in tho prescribed form 
to be sent to sub-regis- Containing entries including the entry of the 
a Stee and local ame and description of the public trust, rela. 
XVI of 1908. ting to immovable property of such public trust 
made by him in the register kept under section 17— 


(i) to the sub-registrar of the sub-district appointed under the 
Indian Registration Act, 1908, in which such immovable property 
is situate, 

eee x x x 

28B. [Duty of certain officers and authorities to maintain regis. 
ters of trust property.] Deleted by Bom. 8 of 1960, s. 47. 

Section 28 provides that all the public trusts which have been 
registered under the provisions of the Bombay Public Trusts Registra- 
tion Act, 1935, the Parsee Public Trusts Registration Act, 1936, and the 
Mussalman Wakt Act, 1935 and the Charitable and Religious Trusts Act; 
1920, etc., are deemed to have been registered under this Act from the 
date this Act is made applicable to all public trusts. In such cases it 
is the duty of the Deputy or Assistant Charity Commissioner of the 
region or sub-regicn within the limits of which the public trust had 
been registered under any of the said enactments to issue notice to the 
trustee for the purpose of recording entries relating to such trusts in the 
register kept under section 17. It is observed that under section 18 of the 
Act, it has been the duty of the trustee to make an ‘application for the 
registration of the public trust but it is not so in the cases of the trusts 
which have been registered under any of the said enactments. So there 
is no penalty prescribed for failure on the part of the trustee to apply 

under this section. The Assistant or Deputy Commissioner has to give 
reasons for his findings which are appealable like any of the findings 
recorded under section 20 of the Act. That is an appeal shall lie to 
th e Charity Commissioner under section 70 of the Act and if any person 


1. Sections 28A and 28B were inserted by Bom. 23 of 1955, s. 4. 
2. Clauses (ii) and (iii) were deleted by Bom. G of 1960, s. 16. 
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is aggrieved by the decision of the Charity Commissioner, he can apply 
to the Court to set aside the said dccision under section 72 of the Act. 
An appeul shall also lie to the High Court against the decision of the 
Court under sub section (2) of section 72 of the Act. In short, the 
provisions as prescribed in sections 14 to 31 are made applicable to the 
making of entries in the register kept under section 17 and the entries 
once made are final and conclusive. But no fee is prescribed for any 
application or enquiry made or preceeded under this section. Thus the 
public trusts which are deemed to have been registered by the provi- 
sions of this section are exempt from levying any fee as laid down in sub 
rule (5) of rule 6 of the Bombay Public Trusts Rules, 1951. 


29. In the case of the public trust which is created by a will, 
Public trust created by the executor of such will shall within one month 
will. from the date on which the probate of the will 
is granted o» within six months from the date of the testator's death 

[whichever is earlier] make an application for the registration in 
in the manner provided in section 18 and the provisions of this 
Chapter shall mutatis mutandis apply to the registration of such 
irust: 


*[Provided that the period prescribed herein for making an 
application for registration may, for sufficient cause, be extended by 
the Deputy or Assistant Charity Commissioner concerned ] 


This is a provision for safeguarding the interest and the admini- 
stration of public trusts. Executor is an administrator, though consi- 
dered as a trustee in a Court of equity is not an ordinary trustee. 
He is a trustee for purpose of administering the estate according to the 
wishes of the testator. The distinction between executors and trustees 
is that one executor can, and one trustee cannot, give a discharge. 
See Walker v. Symonds, 88 Wanst, 63, Brice v. Stokes, ll Ves. 319. 
A duty has been cast by this section upon the executor to apply for 
the registration of the trust in the manner as provided by section 18 
and the provisions of this chapter. If he fails to do so, he will be 
liable for prosecution under section 66 of the Act and on conviction to 
be punished with a fine which may extend to Rs. 1000. Time limit 
has been prescribed for the executor under this section. He has to do 
80 within one month from the date on which tho probate of the will is 
granted, or within six months from the date of the testator’s death 
whichever is earlier. By adding the proviso, the discretion is vested 
ct hy pata ert geass marathi =e 


1. These words were instrted by Bom. Act 14:of 1951, S. 9(i). 
2. This proviso was added by Bom.:Act 14 ot 1951, S. 9(ii). 
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in Deputy or Assistant Charity Commissioner in charge of the region 
or sub-region in which the trust is situate to enlarge the time limit for 
a sufficient causes being shown. ‘Thus if the executor is able to satisfy 
the Deputy or Assistant Charity Commissioner, about the cause of de- 
lay in making the application for registration of public trust under this 
chapter, the delay could be condoned and the executor will not be 
liable for any penalty as prescribed by section 66 of the Act. The 
manner of enquiry prescribed for the application under this section is 
similar to that under section 18 and as such the findings recorded by 
the Deputy or Assistant Charity Commissioner will be appealable 
and the Deputy or Assistant Charity Commissioner holding the inquiry 
will have to give reasons for the findings recorded by him. The con- 
donation of delay as prescribed by the proviso, under this section is in 
the interest of the public trust as well as the executor who may have 
a sufficient cause for failure to comply with the provisions of this 
section. 

Sufficient cause:— It is difficult to define precisely the meaning of 
the words “sufficient cause” or "sufficient reason". To do so would 
be to crystallize into a rigid definition that judicial power and dis 
cretion which the legislature has for the best of all. reasons leit um 
determined and unfettered. See In re Manchester 11.B. Society 1888, 
24 Ch. D. 488: Ambika Ranjan Majumdar‘ v. Manik Gunge Loan Office, 
Ltd. (1927) I.L.R. 55C 798; Surendramohan Ray Chaudhari v. Mahendra- 
nath Banerji (1981) I.L.R. 59 Cal. 781; Mithoo Lal v. Jamna Prasad 
(1933) I.L.R. 9 Luck. 193. Whether there is sufficient cause is 2 
question of fact in each case. See K.P.L.S.S. Cheityar v. Oficial 
Receiver, Ramnad (1935) I.L.R. 18 Rang. 595. In considering the 
question, the bona-fides of the party should be taken into account. 
See Nandla Ganguli v. Dasharathi Mukherji (1981) I. R. 59 Cal. 1052. 
- 30. Any person acquiring any immoveable property S 
QUE MU d belonging to a public trust which has been register- 
property ed under this Chapter or any part of or any share 
entered in register. of interest in such property ‘x x x of such trust 
shall be deemed to have notice ot the relevant particulars relating 
to such trust entered in the register, ' “Tor in the registers maintained 
under section 28B.] 

The -plunation--For the purposes of this section, a person shall 
be be deemed to have notice of any particulars in the 1egisters— 


7 1. The words ‘or Scrip: were deleted by Eom. 39 of 195], S. 2 First rst Schedule. — 


2. ‘The words ‘and scrips’ wore deleted, ibid. 
3. These words and fibres and letter were inserted by: ‘Bom. Aci 23 of 1455; S. 5(1 
4. This explanation was added, ibid, S. b(2). - 
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(4) when he actually knows the said particulars or when, but 
for wilful abstention from any enquiry or search which he ought to 
to have made, or gross negligence, he would have known them; 


(2) if his agent acquires notice thereof whilst acting on his 
behalf in the course of business to which thefact of such particulars 
is material.] 


The effect of this section is that the registration of public trust 
under the provisions of this Chapter is to be deemed to be notice to a 
person subsequently acquiring the property or part thereof or any 
share or interest in, comprised in or belonging to the public trust. 
It would therefore be necessary to consider what is meant by "notice." 
Sub section (20) of section 2 of this Act provides that ‘words and express- 
ions used but not defined in this Act and defined in the Indian Trust 
Act, 1882, shall have the meaning assigned to them in that Act". 
It is laid down in section 3 of the Indian Trust Act, 1882, as under : 
“A person is said to have ‘notice’ of tho fact either when he actually 
knows the fact or when but for wilful abstention from enquiry or gross 
negligence, he would have known it, or when information of the faci 
is given or to obtained by his agent, under the circumstances mentioned 
in the Indian Contract Act, 1872, section 229; and all expressions used 
herein and defined in the Indian Contract Act; 1872, shall be deemed 
to have the meaning respectively attributed to them by that Act.” 
Notice may be express or constructive, while notice to an agent is 
sometimes called imputed notice in so far as it affects the principal. 
Express notice or actual notice is notice whereby a person acquired 
actual knowledge of the facts. It would be useful to survey the law 
as regards ‘notice’ as established by the case law. Mere casual con- 
versation is not enough, and in Lloyd v. Bank (1868) L.R. 8 Ch. 488; 
490, Lord Cairns said that an incumbrancer who alleges that a trustee 
has notice of this incumbrance must prove “that the mind of the trus- 
tees hus in some way been brought to an intelligent apprehension of 
the nature of the incumbrance which has come upon the property, so 
that a reasonable man, or an ordinary man of business, would act 
upon the information and would regulate his conduct by it". 


Constructive notice is the equity which treats a man who ought 
Constructive Notice. to have known a fact; as if he actually does know 
it. Constructive notice has been said to arise from an irrebnttable 
presumption of notice.. ‘‘Constructive notice I take to be in its nature 
no more than evidence of notice, the presumptions of which are so 


Violent that the Cough wil oki Moe anoRfudfa ppemgogentroverted”. 
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See Per Eyer, C.B. in Plumb v. Fluitt (1791) 2 Anst. 482, 498. It 
has been observed (See Valiya Kalyani v. Krishnan, A.L.R., 1939, 
Mad. 305: I.L.R. 58 Mad. 519: 138 I.C. 78; 62 M.L J. 525— Hold- 
ing under a kanam Kuzikanam (constructive notice of the rights of 
lessee in possession). that the Courts should be very careful about 
applying to India English decisions in regard to notice and it should 
do so only when it is quite sure that the circumstances are really similar. 
When it applies the principal of constructive notice that a man has 
notice because if he had made reasonable inquiries, he would have 
ascertained the fact and if he had not ascertained the facts he has been 
guilty of gross negligence, it must carefully rogard all the circumstances 
of the case and of the country and of the people to whom it is 
going to apply that principle. The cases of Daniels v. Davison (16 Ves. 
219), as well as other cases are freely quoted and applied by Indian 
Courts and the result is that the doctrine of constructive notice is 
carried to great lengths. 
This legal presumption of knowledge arises from— 

(1) Wilful abstention from an inquiry or search. 

(2) Gross negligence. 3 

(8) Registration. 

(4) Actual possession. 

(5) Notice to an agent. 


(1) Wilfulabstention.—The words “wilful abstention from inquiry 
and search” must be taken to mean such absten- 
tion from inquiry or search as would show want of 
bona fides. See Joshua v. Alliance Bank of Simla, I.L.R. (1895) 22 
Cal. 185, 203, following the remarks of Lord Selborne in Agra Dank v. 
Varry; (1874) L.R. 7 H.L. 185, 157, See Mulla, p. 27. Thus a person 
refusing a registered letter cannot afterwards plead ignorance of its 
contents. See Lootf Ali v. Peary Mohun; (1871) 16 W.R. 923: Jogendra 
Chandra v. Dwarkanath, (1888) 15 Cal. 681: Ismail Khan v. Kali Krishna, 
(1901) 6 C. W.N. 184; Edulji v. Collector, I.M.I.A. 235. The principle 
that means of a knowledge is enquivalent to knowledge has been applied 
to banker’s pass-book so as to fix a customer with knowledge and ratifi- 
cation of entries therein. See Bala Krishna v. Bhawanipur Banking 
Corpn., A.I.R. 1932 Cal, 521; I L.R. (1932) 59 Cal. 662; 188 I.C. 653— 
rate of interest for overdraft showed by the pass-book. See also 
M’ Kenzie v. British Linen Co., (1881) 6 A.C. 82, 92, Jacobs v- Morris 
(1902) 1 Ch. 816, 820. If a purchaser omits to inspect title deeds, he 
may be affected with notice of all facts which he^would have discovered 


upon a proper;iyyestigation,of Helio Bese ty eat Khan v Cour 


Wilful abstention. 
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of Wards, Balarampur Estate, A.I.R. 19:7 Oudh 301; 167 I.C. 
962. Similarly, omission by a purchaser to inspect entries in 
the Record of Rights will amount to wilful abstention from inquiry. 
See Harilal v. Mulchand, A.I.R. 1928 Bom. 427; I.L.R. (1928) 52 
Bom. 883; 118 I C. 27: 30 Bom. L.R. 1149. Where the register of 
the Registar did contain a reference to a particular agreement which 
created a charge on a certain land, but the agent of the mortgagee 
omitted to look at the entries, the mortgagee was deemed. fo have 
constructive notice of the charge. See Renukabai v. Beosan Hapeaji; 
A.I.R. 1939 Nag. 132; 1939 M.L.J. 129; 185 I.C. 33 relying on Mohort 
Bibi v. Dharmodas Ghose, I.L-R. 80 Cal., 539 (515) P.C. 80 I. A. 114. 
But seo Kausalai v. Sankaramuthu, A.I.R. 1911 Mad. 707; (1911) I.M. 
L.J.815 where it has been held that an omission to make inquiries is 
not sufficient to constitute constructive notice (relying on Joshna v. 
Alliance Bank of Simla, supra) The word ‘wilful’ makes it clear 
that the abstention from inquiry should be designed and due to a desire 
to avoid an inquiry which would lead to ultimate knowledge- So, if 
the mortgagor says that the deeds are in the possession of the bank for 
safe custody, and the mortgagee makes no further inquiry of the bank; 
he will bo affected with notice of the pledge if the deeds prove to be 
pledged to the bank. See Imperial Bank of India v. U Rai Gyaw, A.I. 
R. 1923 P.C. 211; (1923) 50 I.A. 283; 76 LC. 910. See also Varden 
Seth Sam v. Luekpathy (1862) 9 M.I.A. 307; Paras Ram v. Mohan 
Manucha, A.I.R. 1944 P.C. 22. Cases, in which constructive notice 
has been established resolve themselves into two classes: first, cases in 
which the party charged has had actual notice that the property in 
dispute war in fact charged, encumbered or in some way affected, and 
the Court thereupon bound him with constructive notice of facts and 
instruments to a knowledge of which he would have been led by an 
inquiry after the charge, incumbrance or other circumstances affecting 
the property of which he had actual notice, and secondly, cases in 
which the Court has been satisfied from the evidence before it that the 
party charged had designedly abstained from inquiry for the very 
purpose of avoiding notice. See Jones v. Smith; 1 Hare, 43; Manji 
Karimbhai v. Hoorabai. I.L.R. 85 Bom. 843, 9818; Puthenpuroyil v. 
Kandiyal, 8t I.C. 906,908); Macneil & Co. v. Saroda Sundari, A.I.R 
192) Cal. 83; 114 I.C. 142; 33 C. W.N. 526. The word ‘wilful’ indicates 
that the abstention from inquiry should be designed and due toa 
desire to avoid an inquiry which would lead to ultimate knowledge. 
See Kausalai v. Sankaramathus A.I.R. 1911 Mad. 707; Supra. Wilful 
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caution in not making the inquiry, especially where the party who 
would have made the inquiry is misinformed as to tho true state of 
facts, and the circumstances are not sufficient of themselves to arouse 
suspicion. See Damodara v. Somasundra; I. L. R. 12 Mad. 425 (485); 
Shan Mann Moll y. Madras Building Co. .Y.L.R. 15 Mad. 268 
(279). The party charged must have actual notice that the 
property in question is in some way affected and no fraudulent turning 
away from the knowledge of facts which res gestae would suggest toa 
prudent mind. If mere want of caution, as distinguished, from wilful 
blindneess; is all that can be imputed to the purchaser, then the doc- 
trine of constructive notice will not apply. See Chettyar Firm v. Kali- 
amma, A.I.R. (1935) Rang. 427 (425-26); 161 I.C. 221. Similarly, 
where a charge was not registered, in the record of rights which a pur- 
chaser was bound to search he would not be held to have had construc- 
tive notice thereof by his omission to inquire elsewhere e.g. the Mamlat- 
dar’s Office. See Lakshman v. Secretary of State. A.I.R. 1989 Bom. 
183; 41 Bom. L.R, 257; 182 I.C. 635. So also the fact that a person 
is in occupation of a small part of & house docs not put the purchaser 
on constructive notice of that person’s rights as to the whole house, and 
the failure of the purchaser to inquire from everybody in the house as 
to what their title may be in the house, does not amount to wilful abs- 
tention or gross negligence. To suggest that it is the duty of the pro- 
posed mortgagee or purchaser of a house to attend on the premises and 
examine narrowly every one of those persons would be casting upon 
him an intolerable burden, and to hold that he was affected by cosntruc- 
tive notice of all these persons' possible equitable right over any part 
of the premises would be an undue extension of the doctrine of construc- 
tive notice. See Parthasarathy v. Subbaraya, A L.R. 1924 Mad. 67 
(69); 72 I.C. 559; 45 M.L J. 177. If further inquiry into the title in 
respect of a small part of the estate would have revealed a defect in 
title as to the whole estate, the purchaser is not to be held to have 
constructive notice of that defect. See Hunter v. Walters, (1871) 7 Ch. 
75; 25 L.T. 765. A person cannot be fixed with constructive notice 
where the circumstances are such that he is not bound to make any 


inquiry. 


Generally speaking, constructive notice will not be inferred unless 
some specific circumstances can be shown as a starting point of an 
inquiry which if prosecuted would have led to the discovery of the 
fact. See Ram Coomar v. McQueen (1873) 11 Beng. 46; 41 A. Sup. 
Vol. 40, 4&&c-oltshanpuxchaancincingermedzthat ctherey;are charges he 


to 
Q 
o 


s. 30 ] . REGISTRATION OF PUBLIC TRUSTS - 


will be affected with notice of all charges which he could have ascerta- 
ined on inquiry. See Jones v. Williams (1857) 2+ Beav. 47. 


(2) Gross negligence: Negligence may be stated to be the omission 
Gross negligence. ' to do something which a reasonable man, guided 
by those considerations which ordinarily regulate the conduct of human 
affairs, would do, or doing something which a prudent or reasonable 
man would not do. See Blyth v. Birmingham Water Works Co., 11 
Ex. p. 784. Tt means the absence of such care, skill and diligence, as 
itis the duty of the person to bring to the performance of the work 
which he is said not io have performed. See Per Willes J., in Grill 
v. General Tron Sere Collier Co, *5 L.J.C.P. 830. 


No general definition of ‘gross negligence’ has been laid down. 
Each case must depend upon the facts proved in it and reasonable 
inferences from such facts. See Damodar v. Somasundara. I.L.R. 12, 
Mad. 42) (481). Tn section 78 of the Transfer of Property Act, 1882, 
gross neglect, fraud and misreprosentation have, however, been used as 
equivalent in their legal consequences. See Shan Moun Mull v. Madras 
Building Companys 1.1,.R. 15 Mad. 268 (276)..‘Gross negligence’ isa degree 
of negligence so gross that a Court of Equity may treat it as evidence 
of fraud—impute a fraudulent motive to it—and visit it with the conse- 
quences of fraud, although morally speaking the party charged may 
be perfectly innocent. See West v. Reid 2 Hare 257 (Per Wikram 
V.C.) The conduct in question need not be such as would entail a 
jury to find that there has beon actual fraud, but must be characterised 
by negligence so gross as would justify the Court in concluding that 
there has been fraud in an artificial sense of the word. See Oliver v. 
Minton (1899) 2 Ch. 264 (275). 


The Privy Council have said that omission to search the register 
kept under the Registration Act may amount to gross negligence so as 
to attract the consequences which result from notice. See Tilakdhari 
Lal v. Khedan Lal A.I.R. 192i PO. 112; (1920) 47 I.A.:239; I.L.R- 
48 Cal. 1; 57 I.C. 465; Punjab Banking Co. v. Muhammad Hassan Khan; 
A.I.R. 1925 Lah. 512; I.L.B. (1925) 6 Lah. 344 89 I.C. 615; Prabhu 
Lal v. Chattar, A.I.R. 1995 All. 557; 88 I.C. 898; Kali Din v. Madho, 
A.I.R. 1928 All. 169; 77 T.C. $62; Ghulam Muhammad v. Mirza, A.I.R. 
1925 Lah. 25; L.L.R. (1991) 5 Lah. 868 84 LO. 174; A.L,R.M. 
Chettiar Firm v. L.P.R. Chettiar Firm A.T.R. 1928 Rang. 195; 98 I.C. 
19; L.L.R. (1928) 4 Rang. 228. This ruling has been applied to omis- 
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(8) Registration as notice:— This provision has been added by 
Registration as notice. section + of tho Transfer of Property Amendment 
Act, 192), as subsequently amended by the Transfer of Property 
Amendment Act V cf 1930. It supersedes the former case law as to 
whether registration of a document under tho Registration Act is con, 
structive notice of its contents. The Bombay and Allahabad High 
Courts had held that registration is notice, See Lakshmandas v. Dasrat- 
I.L.R. (1882) 6 Bom. 168; Dundaya v. Chenbasupa, I-L R (i885) 9 Bom. 
497, Chintaman v. Darepp (, L.L.R. (1850) 11 Bom. 506 Narayan v. Dapu; 
L.L.R. (18-2) 17 Bom. 741, Bal Mutundas v. Moti I.L R. (1894) 18 Bom. 
44t; Chuni Lal v. Ramchandra I.L.R. (18)8) 22 Bom. 213; Dima v. 
Nathw I.L.R. (1902) 23 Bom. 588; Chuman v. Ballis I L.R. (158779 All. 
59l; Janki Prasad v. Kisen Dat, I.L.R. (1894) 16 All. 478; Nand 
Kishore v. Anwer, I.L.R. (1908) 39 All. 8; Saiyad v. Muhammad, LL R. 
(1903) 31 All 528, 520; 8 I.C. 500. The Madras High Court had held 
tbat registration is not notio» on the ground that if the Legislatures had 
so intended it would have said so. See Shan Maun Mull v. Madras 
Building Co, I.L.R. (1892) 15 Mad. 268; Madras Builling Co. v. 
Rowlandson,1.L-R.(1889)13Mad.388; Damodar v. Somasundra, I. LR. (1889) 
12 Mad. 429, 435; Rangasami v- Annamalai, I.L.R. (190*) 81 Mad. 7, 
10. The Calcutta High Court in some cases took the same view as 
Madras (see Inderduwan v. Gobind, I.L..R. (1896) 23 Cal, 790; Preonath 
v. Ashutosh, 1.1 R. (1900) 27 Cal. 358, 362. See also Joshua v. Alliance 
Bank of Simla, I.L.R. (1895) 22 Cal. 185; Nand Lal v. Abdul Aziz I.L.R. 
(1916) 43 Cal., 1052, 1084; 3t I.C. 115); but the prevailing view in 
Calcutta was that whether registration operates as notice depends upon 
the circumstances of each case, i.c.» whether or not the omission to search 
the register taken with the facts of the case would amount to gross 
negligence so as to attract the consequences which result from notice. 
See Moniudra v. Troylucko Nath, 2 C.W.N. 790; Bunwari v. Ramjee, T 
Q.W.N. 11, Atul Kristo v. Mutty Lal, 8 O.W.N. 80. The Privy 
Council in Tilakdhari Lal v. Khedan Lal (A T.R. 1921 P.C. 112; 47 I.A. 
23) 57 L.C. 465, Ashiq Hussain v. Chaturbhuj, A.I.R. 1923 All. 159; 
108 I.C. 152; LL R. 50 All., 828; Maung Hlaw v. M.M.S. Chatiyar 
Firm, A.I.R. 1933 Rang. 153; 145 I.C. 118) reviewed all the Indian 
decision, and approved of the decision of Sir Lawrence J enkins in 
Munindra v. Troylucky Nath (i899) 2 C-W.N. 750, that the question was 
not one of law but of fact to be determined according to the circumstances 
of each case. See Mulla, pp. 82,33. 


Though a will is registered, except the executant or his agent no 
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justifiable to take registration as sufficient notice. See Gopal v. Thakur, 
A.I.R. 1935 Lah, 318. 


In order to operate as constructive notice possession must bo 


Actual possession as actual possession. See Gunamoni v. Bussunt, I.L. 
notice of title R: (1890) 16 cal. 414. 


To affect the principal with notice, five things are necessary" —(a) 
The agent must have received the notice during the agency; (b) The 
knowledge must come to him as agent: (c) It must be in the sume 
transaction; (d) It must be material to the transaction (c) It must 
not have been fraudulently withheld from the principal. See Kett- 
lewal v. Waston, 21 Ch. D. 685 (706). Mitra’s Transfer of Property 
Act, 10th Edn. p. 42. The first four conditions are implied by the 
words ‘whilst acting on his behalf in the course of the business to 
which that fact is material.’ The fifth condition is the fraud on the 
part of the agent. 


In his capacity as agent.—It is necessary that the transaction 
should be such as to constitute the relation of principle and agent. 
It has been held that notice to the town agent of country solicitor is 
notice to the peron employing the solicitor. See Norris v. Le Neve 
(1748) 8 Atk. 26, 87. On the other hand if a mortgage allows a mort- 
gagor solicitor to engross the deed of mortgage, he does not constitute 
the solicitor his agent and is not affected with knowledge of an incum- 
brance known to him. Seo Espin v. Pemberton (1853) 8 De G. 
& J. 547. 


In the course of agency business.—The employmet of a solicitor in 
oue transaction will not make him an agent for receiving notice in a 
usbsequent transaction. See Safron etc. Societyv. Rayner (1880) 14 Ch. 
D. 406, 409. Cf. Prakash Narain v. Raja Direnda; supra, 


Material to the business —The knowledge must, of course, ba 
material to the business for which the agent is employed. It can he 
no part of the duty of an agent to acquire knoledge of a fact which 
is not material to the business of the agency, nor would it be his 
duty, if it did acquire such knowledge to communicate it to his priuciple. 
See Mulla, p. 41. 


Ratidoation.—I! a principle ratifies an act of an agent, notice to 
the agent will be imputed to the principle, as the effect of the ratifi- 
cation is to constitute the agent an agent ab initia. Where A without 
the authority of B acts as the agent of B and purchases an immove- 


able property with notice of an incumbratce, and B, thereafter rati. 
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fies the transaction and pays the price, A becomes in law D's agent 
ab initio and A s knowledge is imputed to B. See Coote v. Mammon 
(1724) 5 Bro. P.C. 355. 


Communication by agent not necessary.—That the knowledge of 
the agent is knowledge of the principle has been said by the Privy 
Council to be a rule of law and not an inference of fact. In the ab- 
sence of fraud it matters not that there has beon no communication by 
the agent. See Bradley v. Riches (1878) 9 Ch. D 189; Zeswiek & Co. 
v. Price, (1905) 1 Ch. 639; Holland v. Hart, 6 Ch. 678. In Keitle- 
well v. Watson (1882) 21 Ch. D. 685, 705, Fry I.J. ssid:— "The Court 
therefore, receives evidence of the agency and it receives evidence of 
the act of the principle, but it will not receive evidence whether the 
agent recollected the fact at the time, or whether he communicated 
it to his principle. It deals with those matters by way of irrebutt- 
able presumption when the circumstances are known". 


Fraudulent concealment of fact by agent : ProViso.— Fraud on 
the part ofethe agent exempts the principal from the rule of imputed 
notice. Such conduct raises a necessary prosumption that the notice 
has not beeri communicated; forthe plotter of the fraud will never 
communicate it to one of his victims. See,;Mulla, p. 42. 


31. (1) No suit to enforce a right on behalf of a public trust 
Par to hear or decide - which has not been registered uuder this Act shall 
"reed be heard or decided in any Court. . 


(2) The provisions of sub-section (1) shall apply to a claim of 
set off or cther proceeding to enforce a right om behalf of such 
public trust. 


This section bars the suits to enforce a right on behalf of » public 
trust if it not registered under this Act. A Court is barred from hear- 
ing or deciding of such suits. 1t does not bar the institution of a suit, 
but only the trial of the suit under certain circumstances. A Court 
may not dismiss a suit under this section, but may postpone its trial 
till the trust is registered under the provisions of this Act; Nor does 
the section dispense with the institution of a suit within the proper 
time when the law expressly requires such institution. Notwith- 
standing any stay of such suits interlocutory orders, such as orders for 
receiver, for an injuction or for attachment before Judgment, would 
be passed. ‘The object of the section appears to safeguard the interest 
and administration of the public trust. When a suit to enforce a right 
ou behalf of the public trust is to be tiled, it will be by a person or 
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public trust, or by the Charity Commissioner under the provisions cf 
this Act. Obviously such public trust must have been registered 
under this Act before a suit of such a nature is heard and decided in 
any Court. Cortificate of registration issued under rule 5 of the 
Bombay Public Trusts Rules, 1951, will be the evidence of registration 
and it will do if such vertifieate of registration is produced in & Sos in 
which the suit is instituted. The provisions of this Section ar appli 
cable to 2 claim of set off or other proceeding toenforce 2 right on 
behalf of such public trust. A counter-claim in a suit will also be 
governed by this section. 


‘a 


[1j 


Distinction between set off and counter-clairm:— "Se: of must 
be for an ascertaine ds sum or it must arise out of the same transaction 
as the plaintiif’s A counter-claim need not arise out of the 
Same transaction. Set off isa ground of defence and it should be 
pleaded in the written statement. Counter-claim does not afford any 
defence to a plontif s claim; It is a weapon of offence which enables 
the defendant to enforce the claim againts the plaintiff as effectually 
48 an independent action. If a statute of limitation is pleaded to 2 
defence of set of; the plaintiff in order to establish his plea must prove 
that the set of was buzrred when the plaintiff commenced tke 
action. It is not enough to prove that it was barred at the time when 

l In the case however of a counter-claim it is encugh 


it was pleaded. 
for the plaintiff to prove that the counter-claim was barred when it 
was plesded." See 24 Bom. L.R. 998; 47 Bom. 182. 3t Bom. L.R 
1401; 1:32 Bom. 817. A set off is either legal or equitable. Equi. 
table set of is <llowed if the demand arises out of the same transaction 
or are so connected that they can be looked upon as part of the sarme 
transection and when the amount is unasceríained. See Order 
6 and Order 20 rule 19 (8) of the C.P. Code. 


CHAPTER V. 
ACCOUNTS AND AUDIT. 


This Chapter deals with account and audit and in that respect 
has enlarged the scope of the provisions made in the Bombay 
Public s Registration Act, 1935. Charities with an annual income 
of Rs. 1900 or less were excluded from tho provisions of the Bombay 
Public Trusts Registration Act, 1935. "They are now included; but 
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since an audit by certified auditors may involve an expense disproporti- 
onate to their income, a provision has been made by rules that their 
accounts may be audited by any person authorised in this behalf at the 
discretion or the Deputy or Assistant Charity Commissioner in charge 
of the region or sub-region in which the public trust is situate. The 
trustee of a public trust has to maintain regular accounts in the forms 
as may be approved by the Charity Commissioner. He has to keep 
regular accounts of all receipts and moveable and immovea ble property 
and of all encumbrances created on the trust property and of all pay- 
ments and alienations made on hehalf of the public trust of which he 
is a trustee. The Charity Commissioner may also prescribe forin- 
clusion of such particulars as would facilitate the audit and an effective 
check upon the administration of trust. The balancing of accounts may 
generally be made on the 8lst of March of each year; but the Charity 
Commissioner may fix any other day taking into consideration the 
convenience and practice of a particular trust. Provision has also been 
made for a special audit if it is necessary in the opinion of the Charity 
Commissioner. Another important departure from the provisions of 
the Bombay Public Trusts Registration Act, 1985, is that the auditor 
shall be under a duty to forward a copy of the balance sheet, income 
and expenditure account and report specifically all cases of irregular, 
illegal of improper expenditure or failure or omission to recover monies 
or other properties belonging to the public trust or of loss or waste of 
money or other property thereof and has also to report whether such 
expenditure or failure or omission, loss or waste was caused in con- 
sequence of breach cf trust or mis-application or any other mis-conduct 
on the part of the trustees or any other person. The trustee has to 
get the accounts audited within six months of the date of balancing the 
accounts and the auditor has to forward the balance sheet and state- 
ments along with his audit report within a fortnight of the audit. 
However, the Deputy or Assistant Charity Commissionef has discretion 
to grant extension of time for sufficient cause. Provision has also 
been made for investment in public securities of money of public trust 
which cannot be applied immediately. Investment is also permissible 
in the first mortage of immoveable property on the lines similar to 
those indicated in section 20 of the Indian Trusts Act, 1882. Section 
86 restricts alienation of immoveable property of public trust in the 
manner otherwise than indicated therein. These are the obligations 
imposed by law on a trustee of the public trust and in fact they are 
the fundamental duties of a trustee which he is bound to fulfil. If 
he fails to do so, he will be liable to prosecution under section 66 of 
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the Act and on conviction to be punished with a fine which may extend 
to Rs. 1000. 


82. (4) Every trustee of a public trust Ix x X shall keep 
Maintenance of regular accounts, 
ECOLE (2) Such accounts shall be kept in sach from 
as may be approved by the Charity Commissioner and shall contain 
such particulars as may be prescribed. 


38, (1) The accounts kept under section 32 shall be balancaá 
Pnlancing and auditing each year on the thirty-first day, of March or such 
of accounts other day, as may be fixed by the Charity 
Commissioner, 


(2) The accounts shall be audited annually in such manner as 

XXK-VII of 1949. ™aY be prescribed and by a person ?[ who is a 

chartered accountant within the meaning of tho 

Chartered Accountants Act, 1939 ] or by such persons as may he 
authorised in this behalf by the State Government, 


(8) Every auditor acting under sub-section (2) shall have 
access to the accounts and to all books, vouchers, other documents 
and records in the possession of ov under the control of tha 
[ trustee J, 


(à) Notwithstanding anything contained in the preceding sub- 
section :—- 


*[(a) Tho Charity Commissioner may direct a special audit of 
the accounts of any public trust whenever in his opinion such special 
audit is necessary. The provisions of sub-sections (2) and (8) shall, 
so far as may bo applicable, apply to such special audit. The Cha- 
rity Commissionev may direct the payment of such fee as may be 
prescribed for such special audit ; “Land 


(b) State Government may, by general special order, exempt 
any public trust or class of public trusts from the provisions of sub- 
section (2), subject to such conditions as may be specified in the order-] 


———M o a a a. ———— ——  ————— — —— 


1. The words “which has been‘registered under this Act were deleted by Bom. 
6 of 1960, s. 18. 


2. "These words and figures were substituted for the original words by Pom. 
14 of 1951, s. 10. 


9. This word was substituted for tho word “manager :by Bom. 28 of 1953 


&4 (1). 
4. The brackets and leiter (2)? were inserted by Bom. 28 ‘of 1953, a. 4 (2) 
5. This word and clause (b) were added, 202. 
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Small Public trusts having gross annual income of Re. 800 or less 
are exempted from contribution which is levied on public trust. Vide 
B.G G. Part IV-B dt. 12-11-53 at page 2216 as amended by D.G.G. 
Part IV-B dt. 8-9-55 at page 1645 and Aded by B.G.G. Part 4-B d/- 
9-4-59 pp. 556. 

83. (4) It shall be the duty of avery auditor auditing the 
a ie und accounts of a public trust under section 38 to pra- 
to report irrsgularities, pare a balance sheet and income and expenditure 
vic. account and to forward a copy of the same to the 
Deputy or Assistant Charity Commissioner of the region or sub-region 
or to the Charity Commissioner, if the Charity Commissioner requires 
liim to do go. 

(2) The auditor shall in his report specify all cases of ivregu- 
lar, illegal or improper expenditure, or failure or omission to 
recover moneys or other property belonging to the public trust or of 
loss or waste of money or other proparty thereof and state whether 
such expenditure, failure, omission, loss or waste was caused in 
conrequonce of breach of trust, or misapplication or any other 
misconduct on the part of the trustees, or any other person. 


It is the duty of the auditor to specify in his report all cases of 
irregular, illegal or improper expenditure and other contraventions 
against the administration of the trust; 55 Rom. L-R. 88-A.T.R. 1958 
Bom. 242. 

See Rules 21-23 of the Bombay Public Trusts Rulos, 1951:— 


86. Ta) Where the trust properiy consists of mioney and 
.. Cannot be applied immediately or at any early 
and publie gate to the purposes of the public trust the trustee 
1I of 1934 shall be bound “{{ notwithstanding any direction 
contained in the instrument of the trast) to deposit 
the money in any Scheduled Bank as defined in the Reserve Bank of 
India Act, 1934, in the Fostal Savings Bank or in a Co-opevative bank 
approved by the State Government for the purpose or to invest it in 
public securities) : 
Frovided that such money tay be. invested in the first mort- 
gage of immovable property situate in “fan y part of Indial if the 


1. Section 30 was renumbered. as subs -gection (1) of that section by Boni. 59 
of- 1904, B, 9. Y 
2. This portion was substituted for the original zózd 8-3 (1). 
3. "These words were substituted for the words and letters “a Part A State or 
Part C State by the Bombay Public Trusts (Corporations) Order, 1959. 
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property not leasehold for a term of years and the value of the pro- 
perty exceeds by one-half the mortgage money : 


Provided further that the Charity Commissioner may by general 
or special order permit the trustee of any public trust or classes of 
such trusts to invest the money in any other manner. 


11(2) Nothing in sub-section (1) shall effect any investment or 
deposit already made before the coming into force of the Bombay 
Bom. LIX Public Trusts (Amendment) Act,1951, in accordance with 
of 1904. a direction contained in the instrument of the trust : 


Provided that any interest or dividend received or accruing 
from such investment or deposit on or after the coming into force of 
the said Act or any sum “[so invested or deposited] on the maturity 
of the said investment or deposit shall be applied or invested in 
the manner prescribed in sub-seetion (1).] 


In England the duties of trustees regarding the mode of invest- 
ment are régulated by various statutes. In India section 20 of the 
‘Indian Trusts Act, 1882 mentions the various securities in which a 
trustee is to invest. This section regulates the mode in which a trustee 
of public trust is to make investment. It is important to note that the 
obligation of the trustee to invest the trust money in the securities 
specified in section 20 of the Indian Trusts Act, 1882, is subject to any 
direction contained in that behalf in the instrument of trust. But no 
such restriction is placed in regard to investment of money of the public 
trust. The trustee is bound to invest in public securities and where 
there are specific directions in the instrument of the trust as to the 
securities upon which the trustee is to invest the funds, the trustee is 
under a duty to strictly adhere to the modes of investment prescribed. 
See Learoyd v. Whiteley, 12 A.C. 127; Ramanathan v. Swaminath, 23 
M.L.J. 278. Where trustees are given discretion to invest the trust 
monies or place out the trust monies at interest on security, they can 
only invest on proper securities. See Dickonson v. Player (1838) Coop. 
Pr. Cas. 178, 179, 180. Where there is direction to invest with power 
to vary investment as the trustees think fit the range is limited to trust 
investment. See Re Haszeldine, Public Trustee v. Hazeldine, (1918) 
1 Ch. 438. But see Re Wragg Wragg v. Palmer (1919) 2 Ch. D. 58 
where trustees, who were authorised to invest on investments of what- 


1. This sub-section was inserted by Bom. 59 of 1954, s. 3 (2). 


2. These words were substituted for the word *realized? by Bom. 6 ot 1960, 
s. 19. 


16 
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soeyer nature as they should in their absolute discretion deem fit and as 
if they were absolute owners, were held to be free to purchase real 
estate. Buta power to employ the trust property at discretion has a 
wider meaning (Of. Dickonson v. Player (1888) Coop Pr. Cas. 178). 


In the leading case on the subject, viz. Re Whitelhy, (1886) 38 
Ch. D. 847; on appal 12 A. C. 727, where there is a full discussion of 
the general duty of a trustee in relation to investments both by the 
English Court of Appeal and by the House of Lords, it has been laid 
down that though generally the same diligence as he showed in his 
own private affairs is required of a trustee, yet he is not allowed the 
same discretion in regard to investment as he enjoys in his private 
affairs. 


The money invested in the purchace of a house is not investmeut 
authorised by S. 20 of the Trusts Act. See Imperial Bank of India, 
Madras v. Krishnamurthi, A. I. R. 1988 Mad. 628; 65 M. L. J. 471. 


In laying out trust moneys, trustees would do well not to employ 
the solicitor who acts for the borrower. Besides the inconveniences 
that arise from the doctrine of implied notice, there is in this case such 
a conflict of duties on the part “of the solicitor, that he cannot ade- 
quately represent the interests of both lender and borrower, See 
Waring v. Waring, 8 Ir. Ch. Rep. 331. 


Lastly, trustees should not enter into any arrangement with the 
mortgagor for the continuance of the loan for any period of years: for 
. they would thereby fetter themselves, in the event of it being desirable 
(by reason of depreciation of the land or otherwise) to realise. See 
Vickery v. Evans, 86 Beav. 376. 


** Value of property "— meaning. For the purpose of S. 20 (e) 
of the Indian Trusts Act, 1882, the value of the property does not 
mean what would be obtained at a forced sale of the property. 
See Official Trustee v. Mrs. Reahuru, A.I.R. 1940 Rang. 207. 


Strict construotion— Construction of investment clauses: Invest- 
ment clauses are now usually inserted in instruments of trusts conferring 
on trustees 2 power to invest trust moneys in almost any form of 
Security in property. These clauses must be construed strictly; if a 
greater altitude is to be allowed, the settlors must express its extent in 


clear terms. See Re Moryon Wilson's Estate (1912) 1 Ch. 55, 67 (C.A.). 
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Investment on mortgage—First mortgage: A trustee should take 
a first mortgage, and should not lend or leave any part of the trust 
money upon an equitable deposit of title deeds or with or without a 
memorandum or undertaking to execute a mortgage. See Webb v. 
Ledsam; I.K. & J. 885; Sawffield v. Nelson (1870) W.N. 255. But it is 
not competent to the trustee to lend trust money on mortgage to one of 
his co-trustees, however good the security. See S. 54, post; see also 
Napier v. Williams, ( 1911 ) 1 Ch. 361. 


Second mortgage—A trustee must not lend trust money on a 
second mortgage, because a second mortgagee is not entitled to the 
possession of the title-deeds, and he has no control over the proper 
exercise of his powers by the first mortgagor whom he may be unable, 
when desirable, to redeem in consequence of the want of trusts Fund 
applicable to the purpose. See Norris v. Wright, 14 Beav. 807. 


Onus of proof--It has been held that the onus of proving that 
the security is good lies upon the trustee, and it is not for the bene- 
ficiary to prove its insufficiency. See Stickney v. Sweell, 1 M. & Cr. 138. 


Where trust money “cannot be applied immediately" etc. 


The duty to invest only arises where trust money cannot be app- 
lied, either immediately or at an early date to the purposes of the trust. 
In that case it is the duty of the trustee to make the fund productive 
to the cestui que trust by the investment of it on some proper security. 
See Lewin. p. 339. 


But where at any moment it might have been necessary for the 
trustee to produce the fund in his hand, it connot be held that the 
trustee was bound to invest the funds. See Ramaswami v. Subramania 
Aiyar, 74 I.C. 804; 46 Mad. 47; A.I R. 1923 Mad. 147. , 


Lien of cestui que trust on securities retained pending realisa- 
tion.— Where trust money has been invested on an insufficient security, 
and the trustee is ordered to replace the fund, but the existing securi- 
ties are retained, at the instance of the trustee, to await a more favoura- 
ble time for realising them, the cestuis que trust are entitled to an interim 
lien on the securities until the fund is replaced. See Re Whiteley, 33 
Ch.D. 847, 354 (C.A.): S-C., 12 App. Cas. 727. 


Duty of solicitor to trustee.—The duty of a solicitor advising a 


rustee in reference to an investment of trust money is not so much him- 
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self to form or express an opinion on the value of the property offered 
a8 security (though the law does not prohibit him from doing so if he 
thinks fit), as to see that the trustee has before him proper materials 
for forming a judgment of his own. The solicitor ought, therefore, to 
see that the trustee has before him proper valuation of the property, 
but that he is made acquainted with any facts known to the solicitor 
and not appearing by the valuations, which may affect the value of the 
property, and that his attention is directed to any rules laid down by 
the Courts for the guidance of trustecs with reference to such matters. 
See Blyth v. Fladgate, (1891) 1 Ch. 287, at p. 360, per Stirling, J.; and 
see Stokes v. Prance» (1898) 1 Ch. 212. 221. 


Where investment unauthorised.—In the case of an investment 
which is not merely insufficient, but wholly unauthorised, it has been 
intimated that the cestuis que trust cannot require the trustee to replace 
the security which has been converted, without giving him an option or 
opportunity of taking over the improper investment. See Ne Salmon, 
42 Ch. D: 851, 856-8, and see Head v. Gould, (1898) 2 Ch. 250; Re 
Salmon was followed by Wright, J., in Re lake (1908) 1 K.B. 439, 418, 
whero cestuis que trust, having adopted an improper investment. were 
allowed; under the circumstances, to prove in the bankruptcy of the 
trustee not for the whole amount of the trust fund, but only for the 
damage the trust estate had sustained by reason of the investment, the 
measure of damage being the difference between the total sum invested 
and the assessed value of the amount receivable under the compromise. 


Postponment of investment.—W here trustees are expressly directed to 
make a particular investment, which when the time for investment arrives 
has become a perilous one; they may; in the exercise of their discretion as 
prudent men; postpone the investment, but where such postponement 
is against letter of the trust they should not apply to the Court for 
its sanction to the proposed course. See Re Maberly, 83 Ch. D. 455. 


Solicitors.-—Solicitoy's employed in negotiating a loan of trust moneys 
will not be liable for a breach of trust if they have noother privity with 
the transaction than what arises from their professional duty, (see 
Mara‘y. Browne, (1896) 1 Ch. 199 (C. A.), Stokes v. Prance, supra), 
but they will be deemed trustees and be responsible as such if they 
act professicnally in carrying out a transaction which they know to bea 
breach of trust, and which is calculated to promote their own private 
ends. See Alleyne v. Darcy, 4 Ir. Ch. Rep. 199, see 204, 208; 
Fyler v. Fyler 8 Beav. 550; and see Barnes v. Addy L.R. 9 Ch. 244; 
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ut 


Trustees lending should not employ the same solicitor as the barrower 


In lying out trust moneys, trustees would do well not to employ 
the solicitor who acts for the borrower. Besides the inconveniences that 
arise from the doctrine of implied notice, there is in this case such a 
conflict of duties on the part of the solicitor that he cannot adequa- 
tely represent the interests of both lender and borrower- See Waring 


v. Waring 8 Ir. Ch. Rep. 381; Crampton v. Walker 31 L;R. Ir. 
487, 458. 


Trustees whether bound to make periodical inquiries as tc investments 


In the case of investments by way of morigage authorised to be 
made by trustees as such, (As to a trustee's power to mortgage, see 
p. 615 of Lewin), or transferred to them and thercb, essa autho- 

rised, there is no obligation on the trustees to make periodical or fur- 
ther investigation as to either the title to the security or the solvency 
or Sulicibusy of the mortgagor; but if there are circumetances which 
suggest to a reasonable man that the security is in jeopardy, the duty 
may arise. See Rawsthorne v. Rowley, (1909) 1 Ch. 409 (C. A.); and See 
Shaw v. Cates, (1009) 1 Ch. 889; Re Chapman, (1896) 2 Ch. 763, 781, 782. 


Liability for breach of trust:——Section 3 of the Indian Trust Act, 
1882 declares that ‘‘a breach of any duty imposed on a trustee, as 
such by any law for the time being in force is called a breach of 
trust". A breach of trust, therefore, consists in some improper: act; 
neglect, default, or omission of a trustee in respect of the trust 
property or of a beneficiary's interest in it. There are, therefore, 
very many kinds of breaches of trust, resulting either from direct inter- 
medding with the trust property for improper purposes, or from a 
failure to exercise proper prudence in discharging a duty, or from the 
mala fide exercise of a discretion. In all these cases the trusteo 
must make good the loss to the trust fund. Thus, if the trustee 
makes an improper investment, or pays the wrong person in mistake 
for a beneficiary, ho must replace the amount lost, with Mi. as 
laid down in section 23 of the Indian Trust Act, 1882. 


A. trustee is liable for a breach of trust, even though there, was 
no consideration and the trustee himself is the author of the trust. Sce 
Drosier v. Brereton, 15 Beav. 221. And if any person assumes to act 
as a trustee, and in so doing injuries the trust fund, he will be respon- 
sible; though he was never property appointed. See Rackham v. 
Siddal, 16 Sim. 297; Life Association of Scotland v. Siddal, 3 De G. E Ni 
J. 58; Eaparte Norris. 4 Oh. App. 280; Yardley v. Holland, 20 Eq. 

Lyell v. Kennedy, 14 App. Cas. 487, Soar v. Ashwell, (1898) 2 aD. 
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(0.A.)890. Where person though not appointed a trustee by the 
founder of an endowment, takes charge of endowment and manages it 
as trust property, he makes himself a constructive trustee or a trustee 
do son tort and is liable as such to the beneficiaries. See Jugal Kishore 
v. Lakshman Das; 23 Bom. 659. 


Trustee liable though he has not benefited — The Court does not 
inquire whether the trustee has gained any particular benefit; but 
fastens upon him an obligation to make good the situation of the cestui 
que trust. See Dornford v. Dornford, 12 Ves. 199. “lt has been the 
constant habi of Courts of Equity”, said Lord Redesdale, ( see Adair 
v. Shaw, 1 Sch. & Lef. See also Raphael v. Boehm, 13 Ves. 411, 490; 
Lord Montford v. Lord Cadogen, 17 Ves. 489 ) ‘‘to charge persons in 
the character of trustee with the consequences of a breach of trust, and 
to charge their representatives also, whether they derive benefit from the 
breach of trust or not". 


Where the trust money is invested on an improper security the 
trustee is liable for the loss to the estate. Under section 20 of the 
Indian Trusts Act, 1882, it is the duty of the trustee to invest trust 
money in authorised securities as soon as possible, and if he allows it to 
remain uninvested in his hands, he will be liable for the loss of interest 
(see Stafford v. Fiddon, (1857) 28 Beav. 886 Re Barclay, (1899) 1 
Ch. 674, Re Goodenough (1892) 2 Ch. 537) which will be 
calculated at the rate of six per cent per annum, unless the 
Court otherwise directs, and if the trustee either at law or under 
the settlement, had a duty to accumulate the interest or dividends 
thereon; he will be liable to account for compound interest ( with half 
yearly rests) at the same rate. See Re Emmet (1881) 17 Ch. D. 142. 
It has been held in Neelam Tirupathirayudu Naidu Garu v. Vinjamuri 
Lakshminarasamma (see 88 Mad 71; A.I.R. 1916 Mad. 897; 17 I.C. 597) 
that a trustee investing money in unauthorised security must be treated 
as failing to invest under clause (e) of S. 28 of the Indian Trusts Act, 
1882 and he is liable for interest on money lost. A trustee is guilty 
of breach of trust if he invests the money otherwise than in accordance 
with the provisions of the section, however well-intentioned and honest 
his act may'^ have been. It was further held that in the investment of 
trust money; a trustee is bound to comply with the provisions of section 
20 of the Trust Act, which regulates the mode in which a trustee is to 
make investments and such regulation is not controlled by the genera] 
provisions of section 15. The measure must be regulated by any 
Specific provisions applicable to special matters found in the other 
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1882, must be read with other sections and does not apply where the 
trustee has committed a breach of trust as by acting contrary to section 
20 of the Indian Trusts Act, 1882. The broad terms of section 23 of 
that Act, that a trustee is liable to make good the loss when he commits 
a breach of trust, are not controlled by section 15 of the Indian Trusts 
Act. The Indian Courts have not been given the powers conferred on 
English Courts by successive English Statutes of relieving honest trustees 
from their liability for breach of trust. The principles, enunciated and 
established in the reported cases as pointed out above, under the Indian 
Trusts Act, 1882 and the English Law; can be suitably applied to the 
cases arising under this section. 

Furtherit has been provided in this section that the Charity 
Commissioner may permit the trustee of any public trust or classes of 
such trusts to invest the publie money in any other manner. Though 
the discretion is given to the Charity Commissioner to allow the invest- 
ment to be made in any other manner, he will have to be guided by the 
principles established by the reported cases consistently with tho provi- 
sions of this Act. Additional rules have been framed for the admini- 
stration of trust of which the Charity Commissioner is the trustee and 
rules 48 and 49 of the Bombay Public Trusts Rules, 1951, lay down 
the manner in which the cash balances to the credit of any public trust 
have to be invested. As far as may be practicable, a cash balance 
amount to Rs. 1000 or more has to be invested at the discretion of the 
Charity Commissioner taking into consideration the conditions of the trust 
and the current demands on the fund. He can even invest smaller cash 
balances than Rs.1000 if he is satisfied that the amount is not required at 
any early date, The Charity Commissioner is also empowered to continue 
the investments already made or to invest the money into securities au- 
thorised by the trust instrument or under the provisions of this section, 
as existing at the date of the commencement of the trust. But at the 
same time it is provided that the Charity Commissioner shall not 
invest in or hold any investment in such manner as to expose himself 
to liabilities as the holder thereof, unless he is satisfied that he is fully 
indemnified or secured against loss. This provision is similar to the 
provisions made in reference to administration by the public trustees 
appointed under the Public Trustees Act, 1906 (English Law). The 
Public Trustee Rules, 1912, provide as follows:—“‘The public trustee 
may invest in any investment authorised by the trust instrument or by 
law, but not so as to expose himself to liability without a sufficient in- 
demnity against loss." See Lewin on Trusts, p. 528. 


National Savings Certificates and Postal cash certificates are 
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Public securities within the meaning of the S 2 (12) of the Act. Ch.C. 
circular No. 53 dt. 27—4—58. The Public Trusts are not required to 
obtain licences for advancing loans. Vide No. M.L.A. (D.D.) 1651/2305 
circular dt. 972—52; No. A.D.M./278/92 dt. 26-38-52. 


86. [Notwithstanding anything contained in the instrument 


Alienation of immov- 
of trust—1 
able property ot 
public E (a) no sale, mortgage, exchange or gift cf 


any immovable property, and : 


(b) no lease for a period exceeding ten years in the case of 
agricultural land or for a period exceeding three years in the case 
of non-agricultural land or a building, 


belonging to a public trust, shall be valid without the previous 
sanction of the Charity Commissioner. 


' Delegation of Power--The Powers exercisable and the duties or 
functions to be performed by the Charity Commissioners under (i) 
clause ( b) of S. 36 (ii) Sub-section (1) of S. 47 and (iii) Sub sec- 
tion (2) of S. 59 of this Act may be performed by the Deputy Charity 
Commissioners Ahmedabad and Bombay and all the Assistant Charity 
Commissioners within their respective Jurisdiction, D.G.G. Part IV-B 
dt 1-1—58. at page 56. 


Instrument of Trust—A scheme framed by the Court and Memo- 
randum of Associations are Instruments of Trusts Vide Ch. C. Circular 
No. 81 dt. 1-8-55. 


Section 29 (1) (b) of the Settled Land Act, 1925 provides : “Any 
conveyance of land held on charitable, ecclesiastical or public trusts, 
shall state that the land is held on such trusts, and, where a purchaser 
has notice that the land is held on charitable, ecclesiastical, or publie 
trusts, he shall be bound to see that any consents or order requisite for 
authorising the transaction have been obtained.” 


This section puts certain limitations on the powers of a trustee of 
public trust in his dealings with the properties of the trust. It 
applies to a trustee other than the Charity Commissioner when he 

‘himself is a trustee. The restrictions imposed by this section can be 
enforced only to an extent as laid down therein. Such restriction is 
only in respect of the specified forms of alienation mentioned in the 
section and is confined only to immoveable property. The movables 
are not touched by this section. There is of course nothing in the 
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section to invalidate a contract for sale of immoveable property made 
without permission of the Commissioner; but it seems to be within the 
mischief of section 28 of the Indian Contract Act, and therefore such a 
contract can neither be specifically enforced, nor be made the ground for 
a damage suit. Rule 24 of the Bombay Public Trusts Rules, 1951, 
provides that every application for sanction of an alienation has to 
contain certain information. 


See rule 24 for applications under section of 36 for sanction of 
alienations — 


A section under this section should be promptly acted upon. In 
Shami Nath v. Lalji, 35 All. 150 (152), 18 I. C. 251, it is pointed out 
that permission given in 1891 could not support a sale effected 15 
years later in as much as the circumstances in consideration of which 
the sanction was given must have in the mean time altered. The 
Charity Commissioner before according or refusing sanction may make 
an enquiry as regards the necessity or advantage of the said alienation. 
An applicalion for leave to deal with the immoveable property by way 
of sale mortage exchange or gift will have, therefore, to be supported 
by an evidence for justification of the proposal. If permission is reject- . 
ed on the ground of insufficiency of particulars supplied, it seems the 
applicant is not debarred from making a second application based on 
further and better materials. The Charity Commissioner while: 
according sanction may in his discretion attach certain conditions to 
the permission granted as he may deem fit. Ordinarily sanction 
should be granted after an enquiry as to the necessity and proprietry of 
sanction, but a sanctien without an enquiry is notinvalid. In giving sanc- 
tion, the Charity Commissioner is bound by the directions given in the 
instruments of trust. From the provisions it appears that according 

sanction or refusing it is not final since under section 50 of this Act. 
Any persons having an interest in the trust and having obtained the 
consent in writing from the Charity Commissioner as provided in 
section 51, can institute a suit in the Court within the local limits of 
whose jurisdiction the whole or part of the subject matter of the trust is 
situate to obtain a decree for a direction authorising the whole or any 
part of the trust property to be let, sold, mortgaged or exchanged in 
conformity with the provisions of this Act. Ifthe Charity Commiss- 
ioner refuses his consent to the institution of such a suit under section 
50, the persons applying for such consent may file an appeal to the 
Bombay Revenue Tribunal constituted under the Bombay Revenue 
Tribunal Act, 1989 and subject to the decision of the Bombay 


Revenue Tribunal Act, in the appeal under section 71, the 
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decision of the Charity Commissioner refusing his consent to the 
institution of such suit, shall be final and conclusive. Thus if no 
suit is filed granting or refusing permission by the Charity Commiss- 
ioner under section 36 shall be final and conclusive. The point may 
arise in respect of such alienation or transfer in cases in which the 
Charity Commissioner is himself the trustee. In section 49 of this Act it 
is laid down that nothing in this Act shall be deemed to prevent the 
transfer by the Charity Commissioner of any property vested in him as 
a trustee to any other person if the Court so directs. This would mean 
that the Charity Commissioner when he himself is a trustee has to 

obtain directions of the Court before making any alienations of immo- 

veable property of the public trust. 


Revocation of Permission--There appears no prohibition in the 
Act to revoke the permission or to withhold it under proper circumstances. 
If after granting a permission he feels that a better bargain can be 
obtained, there appears no objection to revoke the order, provided the 
permission granted has not been acted upon. Though the power is 
vested in him by the statutory provision, there is no provision to the 
contrary that he cannot modify or review the orders granting or refusing 
the permission sought for. The legal effect of a permission is that it 
confers a good title on the vendee and renders a transaction unimpea- 
- chable unless it is obtained by a fraud. The protection however; would 
only extend to the portion of the land for which permission has been 
granted and not to the portion in excess of that for which permission 
has been granted. Permission of the Charity Commissioner would only 
be prime facie evidence that the transaction is a good one; but would 
not cure the inherent defects that may exist in a sale. The inherent 
defect may imply a defect as arises from the fraudulent or improper 
conduct of the transferee. Permission to mortgage the trust property 
would not empower the trustee to confer on the mortgagee an absolute 
power to sell without the intervention of the Court. A sanction for an 
usufructuary mortgage may not include one for simple mortgage. The 
law does not oblige a purchaser to go behind the order of the permiss- 
ion and examine its propriety. It is not necessary for the purchaser 
to see to the application of the money or to the expediency of or the 
necessity for the loan. If he is no party to the trustees fraud he is safe. 
If the permission of the Charity Commissioner is obtained by means of 
fraud, no legal effect would attach to it and it cannot then pass a good 
title to the vendee. The limitation put by this section, upon the powers of 
a public trustee, in his dealings with the trust property, are similar to 
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Guardians and Wards Act, 1890 and the cases reported under 
that section can be usefully referred to for the cases arising under 
this section. 

Before the enactment of this Act, a declaration regarding the 
validity of alienation by a trustee could come within section 92 of the 
C.P. Code. See 44 All. 622; 26 L.W. 271, 1927 Mad. 886. But under 
section 52 of this Act, it is now laid down that the provisions of sections 
92 and 93 of the C.P. Code shall not apply to public trusts except the 
suits that are already pending at the date this Act, came into force. 


CHAPTER VI. 


CONTROL. 
37. '[(2)0 The Charity Commissioner, the Deputy or Assis- 
Power of inspection tant Charity Commissioner or any officer autho- 
and supervision. rised by the State Government by a general or 


special order shall have power-- 

(a) to enter on and inspect or cause to be entered on and 
inspected any property belonging to a public trust; 

(b) to call for cr inspect any extract from any proceedings of 
the trustees of any public trust and any bock or account in the pos- 
session of or under the control cf the trustees ; 

(c) to call for any return, statement, account or report which 
he may think fit from the trustees or any person connected with a 
public trust : 

Provided that in entering upon any property belonging to the 
public trust the officers making the entry shall give reasonable 
notice to the trustee and shall have due regard to the religious 
practices or usages of the trust- 

*[(2) It shall be the duty of every trustee to afford all reason- 
able facilities to any officer exercising any of the powers under sub- 
section (1) and the trustees or any other person in charge of the 
public trust shall comply with any order made or direction issued by 
such officer in exercise of the power conferred upon him by or under 
sub-section (1)]. 

The section describes the power of inspection and supervision over 
the public trust by-the Charity Commissioner, the Deputy or Assistant 
Charity Commissioner. Power i is reserved by the State Government 


ads Section 37 was renumbered as ‘sub-section (1) of that section, by Bom. 6 of 60, 
B. 
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to itself to authorise any other officer by issue of general or special 
orders to enter on and inspect or cause to be inspected any property 
belonging to public trust or call for or inspect any proceedings of the 
trustees of the public trusts and any books or accounts under the control 
of the trustees. The Charity Commissioner or the Deputy or Assistant 
Charity Commissioner can compel any other person who is in connection 
with a public trust responsible for the management of the trust. The 
expression "any person connected with a public trust" means any 
manager or secretary or any clerk. . Under this section the Charity 
Commissioner; the Deputy or Assistant Charity Commissioner have 
powers to cause to be entered on and.inspected. It would, therefore 
mean that they can depute any officer subordinate to them by specific 
orders. These powers are administrative powers for the safeguard of the 
public trust. But before making the entry by any officer under this 
section, has to give previous intimation to the trustee or any person in 
charge of the public trust taking into consideration the religious practices 
and usages of the trust. It is observed that by the proviso to this 
section, the religious practices or usages of the public trust are protected 
and do not allow any interference in such practices and usages. 

Property to be entered upon must be the property of the public 
trust, Ch. C. Circular No. 93 dt. 28-38-56. 

Powers of Inspectcrs— 

Inspectors should not while inspecting the properties of public 
trust, enter the secret places unless absolutely necessary, and cause the 
entry to be made and property inspected by a person to whose entry 
there will be no objection 56 Bom. L.E. 1181. 


88. On receipt cf a report of the auditor under section 34 
Explanation on report Tor of a report, if any, made by an officer 
of auditor. authorized under section 37] Deputy or Assis- 
. tant Charity Commissioner to whom the report is submitted shall 
require the trustee or any cther person concerned to submit an ex- 
planation thereon within such period as he thinks fit. 


39. If on the consideration “Lof any report referred to in sec- 
Report to Charity tion 38], the accounts and explanation, if any 
Commissioner. furnished by the trustees or any cther person, 
thr Deputy or Assistant Charity Commissioner is, after holding an_ 
inquiry in the prescribed manner, satisfied that the trustees or anym 
other person has been guilty of gross negligence, a breach of trust - 


1. ‘These words'and figures were inserted by Bom. 28of 1953 S. 5. 
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misapplication or misconduct which has resulted in the loss to the 
public trust, he shall report the matter to the Charity Commissioner. 


Rule 25 of the Bombay Public Trust Rules, 1951 prescribes the 
manner of holding an enquiry under this section, in connection with the 
report of the auditor and the accounts and explanation furnished by the 
trustees or any person connected with the public trust. 

In the inquiry under this section the points for consideration are, 
gross nSgligence, a breach of trust, mis-application or misconduct on 
the part of the trustee or any person connected with the public trust 
and such conduct must have resulted in the loss to the public trust. 
It would, therefore, be necessary to consider what is gross negligence, 
misapplication or mis-conduct or breach of trust on the part of the 
trustee or any other person connected with the publie trust. These 
points all depend upon what is breach of trust. Under sub-section 
(20) of section 2, it is laid down that words and expression used but 
not defined in this Act and defined in the Indian Trusts Act, 1882, 
shall have the meaning assigned to them under that Act. It is laid 
down in section 3 of that Act that a breach of any duty imposed on a 
trustee as such by any law for the time being in force is called a breach 
of trust. A breach of trust therefore consists in some improper act; 
neglect, dafault or omission of a trustee in respect of the trust property 
or of a beneficiary’s interest in it. There are, therefore, very many 
kinds of breaches of trust resulting either from direct inter-medding 
with the trust property for improper purposes or from a failure to exer- 
cise proper prudence in discharging a duty or from the malafide exer- 
cise fo & discretion. In all these cases the trustee must make good 
the loss to the trust fund. Thus if the trustee makes an improper 
investment, or pays the wrong person in mistake for a beneficiary, if 
he commits an irregular or illegal or improper expenditure or fails or 
omits to recoyer monies due to the public trust or fails to collect other 
property belonging to the public trust and thereby causes loss or waste 
to the public trnst, it will amount to a breach of trust or misapplication 
or mis-conduct on the part of the trustee or any other person connected 
with the public trust and he must replace the amount of loss with \in- 
terest as may be determined by the Charity Commissioner under section 
41 on holding such inquity as he deems fit under section 89 and 40 of 
this Act. In respect of what acts may the question of a trustee’s 


liability arise can be understood by referring to decide cases under 
Indian Trusts Act, 1882. 
English Law : 
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of trust.—In awarding compensation to the cestui que trust against 
the trustee, the Court pays no regard to the circumstance whether the 
trustee derived any actual advantage or not, but proceeds upon the 
principle that the trustee, who deviates from the line of his duty, is 
under an obligation to make good the loss to the cestui que trust; 
See Dornford v. Dornford, 12 Ves. 129; Adair v. Shaw, 1 Sch. & Left. 
272; Lord Montford v. Lord Cadogan, l7 Ves. 489; if a trustee be 
guilty of misconduct, and a loss follows, the Court does not acquit him 
because the loss was more immediately caused by some event wholly 
beyond the control of the trnstee, auch as fire, lightening, or other 
accident, (see Caffrey v. Darby, 6 Ves. 496; l'yler v. Fyler, 3 Beav. 568; 
Kellaway v. Johnson, 5 Beav. 324; Munch v. Cockerell, 5 My. & C. 
212), or because of conduct in the nature of contributory negligence ‘on 
the part of the cestui que trust. See Magnus v. Queensland National 
Bank, 37 Oh. D. 466 (C.A.). “Although ", said Lord Cottenhan, 
“ a personal representative acting strictly within the line of his duty, 
and exercising reasonable care and diligence, will not be responsible 
for the failure or depreciation of the fund in which any part of the 
estate may be invested, or for the insolvency or misconduct of any 
person who may have possessed it, yet if that line of duty be not 
strictly pursued, and any part of the property be invested by such 
personal representative in funds or upon securities not authorised, or 
be put within the control of persons who ought not to be entrusted 
with it; and a loss be thereby eventually sustained, such personal 
representative will be liable to make it good, however unexpected the 
result, however little likely to arise from the course adopted, and how- 
ever free such conduct may have been from any improper motive.” 
See Clough y. Bond, 3 My. & C. 496; and see Re Brogden, 88 Ch. D. 
546, 567 (C.A.). : 

Case of trustee bringing a profit as well as a loss to the trust.— 
A trustee who is liable for a loss occassioned by 2 breach of trust 
in respect of one portion of a trust fund, cannot set off against 
his liability a gain which has accrued to another portion of the trust 
fund through another distinct and wholly unconnected breach of trust, 
See Wiles v. Gresham, 2 Drew. 258, 271; even in the same matter; 
where executors were directed to convert the testators property and 
invest it in Government or real securities, and they allowed the tenant 
for life for eleven years to receive 10 per cent. on an Indian loan, and 
then invested the capital in the purchase of Bank Annuities, and the 
stock purchased was considerably more than could have been pur- 


chased with the same capital at the end of one year from the testator’s 
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death, they were not only made liable for excess of interest paid to the 
tenant for life, but were disallowed their claim to set off against their 
liability the accidental advantage accruing to the trust from their 
laches in making the investment, and the depreciation of the funds 
during the interim. See Dimes v. Scott, 4 Russ. 195; and see Fletcher 
v. Green; 38 Beav. 426; Re Barker, 77 L.T. 712. 


Trustee not chargeable with imaginary values.— A defaulting 
trustee will not be charged with imaginary values; see Palmer v. Jones; 
1 Vern. 144; as he is regarded as a mere stakeholder, he will not be 
liable for more than he has actually received, (see Harnard v. Webster 
Sel. Ch, Ca. 53), except in cases of very supine negligence, or wilful 
default. See Palmer v. Jones, supra, per Lord Nottingham; Pybus v- 
Smith, 1 Ves. 123, per Lord Thurlow. 


Liable for value of new allotted shares— Where a trustee neglect- 
ed to get in certain gas shares which formed part of thetrust estate, and 
new shares were allotted in respect of the old gas shares, and were 
taken up by the person who had been allowed to hold the original 
shares, it was held that the trustee must make good the value of the 
new shares, less the amount of calls paid upon them, for they were 
an accretion to and, as such, part of the trust. See Briggs v. Massey; 
50 L.J. Ch. 747; varied on app. 51 L.J. Ch. 447. 


Improper security— W here trust money is invested on an improper 
security, the liability of the trustee to make good the loss occasioned to 
the trust estate by the improper investment is not conditional upon an 
option being given to him of taking to the security; see Re Salmon; 
49 Ch. D. 351 (C.A.); and see Re Massingberd’s Settlement, 63 L.T. 296 
: (C.A.). Where the cestui que trust is an infant, it matters not 
whether the improper investment was authorised or unauthorised; Head 
v. Gould, (1898) 2 Ch. 250, 266, per Kekewich, J. new trustees, to whom 
such security has been transferred by the trustee who made the 
investment, can realise under the power vested in them by the transfer 
and hold him liable for the defleiency; and may he justified in so 
realising without notice to him. "The mode of enforcing this liability 
depends on the circumstances of the particular case. In some cases 
justice will be best done by realising the security, and making him pay 
the deficiency; but in some cases it may be right to make him pay at 
_ once the whole sum improperly invested, and let him take the benefit 

of the security”. See Per Fry, L.J-,42 Ch. D. 8371 (C.A). In 
applying these principles, however, the provisions of section 9 of the 
Trustee Act, 1925, must be borne in mind. 
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If trust money be advanced on an insufiicient security the Court 
will not, in an action instituted by one trustee against his co-trustees, 
in the absence of the cestuis que trust, order the securities to be released 
merely to ascertain the deficiency; for the cestuis que trust may prefer 
either to retain the securities or proceed to the foreclosure, and they 
cannot in their absence be deprived of their rights. See Butler v- 
Butler, 5 Ch. D. 554; 7 Ch. D. 116 (C.A.); and see Jackson v. Dickinson 
(1903) 1 Ch. 947, 951. 


Co- trustees guilty of breach of trust are severally responsible 
for the whole loss.— Where co-írustees are jointly implicated in a 
breach of trust, the cestui que trust, though he obstains a decree against 
the trustees jointly, may have process of execution against any one of 
them separately; (see Walker v. Symonds, 8 Sw. 75; Att-Gen. v. Wilson, 
Cr. & Ph. 28, per Lord Cottenham; F'letchar v. Green, 93 Beav. 496; 
and see Ez. p. Norris, L.R. 4 Ch. 280), for as regards the remedy of 
the cestui que trust there is no primary liability; but each trustee is 
responsible for the entirety of the loss incurred. See Wilson v. Moore; 
1 Myl. & K. 146; Lyse v. Kingdon, 1 Coll. 188; Blyth v. F'ladgate (1891) 
1 Ch. 837, 358. Nor is there any primary and secondary liability as 
between appointed trustees and persons who have become constructive 
trustees of an estate; Cowper v. Stoneham, 68 L.T. 18. However, where 
the trustees are in pari delicto; the decree is usually enforced against 
the trustees equally; see Rehden v. Wesley, 29 Beav. 215; per Romilly, 
M.R.; in one case, where a trustee had refused to accept the office unless 
another should be named with him, and the trust money be divided 
between them, so that each might be responsible for a moiety only, and 
this was accordingly done, but the trust deed was drawn in the usual 
lorm as if they were joint trustees of tbe whole sum, it was held, upon 
the insolvency of one of the trustees, that the co-trustee should not be 
answerable for more than the moiety paid to himself, the division of 
the trust money having been, Sir J. Leach observed, “a term in the 
creation of the trust." See Birls v. Betty, 6 Mad. 90. 


Acceptance of compromise from one trustee.--Where a plaintiff 
has recovered judgment for a specified sum in an action against trustees 
for breach of trust, the acceptance by him of a payment by one trustee, 
by way of compromise, does not operate as a release pro tanto of the 
others; consequently the plaintif may, notwithstanding such compromise, 
prove in the bankruptcy of another trustee for the full amount. See 
Edwards v. Hood Barrs. (1905) 1 Ch. 20. 


Joint judgment against partners no merger of separate liability — 
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Where trust property is misappropriated by a firm so that the partners 
are jointly and severally liable to make good the loss, and the firm is 
adjudicated bankrupt on a judgment debt recovered against the firm by 
the owner of the trust property, the several liability of the partners is 
not, solely by reason of the creditor having recovered a joint judgment, 
merged in such judgment so as to preclude proof by him against the 
separate estates. See Re Davison, là Q. B. D. 50; and see Blyth v. 
Fladgate, (1891) 1 Ch. 837, 353. 


One of the trustees indirectly gaining by breach not primarily 
liable—If a breach of trust be committed from which one of the trustees 
derives indirectly a personal benefit, the other trustees who were parties 
to the breach have no equity against the trustee deriving the benefit to 
make him primerly liable for the breach. See Butler v. Butler, 5 Ch. 
D. 554; 7 Ch. D. 116 (C.A.). 


Nor an acting trustee—Lf one of the trustees has the active manage- 
ment of the trust, and acting honestly though erroneously, commits a 
breach of trust which leads to loss, he is not bound to indemnify -his 
co-trustees who were passive in the matter, and who, by doing nothing, 
neglected their duty more than the active trustee; see Bahin v. Hughes, 
81 Ch. D. 390 (C. A.) where Fry, L. J., observed that in his judgment 
the Courts ought to be very jealous of raising an implied liability of the 
kind under consideration, because if such existed it would act as an 
opiate upon the consciences of the trustees; so that instead of the cestui 
que trust having the benefit of several acting trustees, each trustee would 
be looking to the other for a right of indemnity, and so neglect the 
performance of his duties. Such a doctrine would be against the policy 
of the Court in relation to trusts"; and see Bacon v. Com phausen, 58 L.T., 
851; Robinson v. Harkin, (1896) 2 Ch. 415, 425; but where the acting 
trustee is the solicitor for the trust, or derives any personal benefit from 
the breach of trust, he may be compelled to indemnify his co-trustees 
against the loss occasioned to the trust estate, see Lockharé v. Reilly, 25 
L.J. Ch. D. 697; Thompson v. Finch, 8 De G. M. & G. 560; Re Turner; 
(1897) 1 Ch. 530; and see Bahin v. Hughes 31 Ch. D. 8355 Blyth v. 
Fladgate (1891) 1 Ch. 837, 805; Head v. Gould ( 1898) 2 Ch. 264, and 
even where no actual loss has been incurred, against the costs of an action 
caused by his negligent conduct. See He Linsley, (1904) 2 Ch. 785. 
An executor who has been decreed to make good the loss incurred by 
his wilful default in not getting in part of the assets from the trustee of 
a Settlement who has been allowed to retain and misappropriate them, 
is thereby precluded from subsequently recovering from the trustee 
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the amount misappropriated by him. See Seotney, v. Lomer 29 Ch. 
D. 535. 
The gainer by the breach of trust is ultimately liable 

As between the trustees and a third person who has reaped the 
benefit of the breach of trust, though the trustees must make the 
disbursement in the first instance to the injured party, the loss will 
eventually be cast on the person who was the gainer by the breach 
of trust. See Trafford v. Boehm, 3 Atk 440; Lord Montford v. Lerd 
Cadogan, 17 Ves. 485; 19 Ves. 635; Booth v. Booth, 1 Beav. 125; 
Tickner v. Old L.R. 18 Eq. 492; and seo Howe v. Earl of Dartmough, 
7 Ves. 150,151; Lincoln v. Wriget, 4 Beav. 482; Masham v. Grant; (1900) 
1 Q. B. 88 (C.A.) where directors, who had bona fide made a payment 
ultra vires to the share-holders, and were ordered to replace the money; 
were held entitled to be indemnified by the share-holders. But the 
circumstance that the breach of trust was committed at the instance of 
a cestui que trust will not per se impose upon him the obligation of 
indemnifying the trustee generally. Thus in Raby v. Ridehalgh, (see 
7De G. M. & G. 104), where the cestuis que trust; the tenants for 
life, had instigated the breach of trust, Turner, L. J., asked: “ Has 
the Court in a suit of this nature ever gone the length of ordering the 
cestuis que trust personally to recoup the trusee ?” and the Court direct- 
ed the tenants for life to account to the trustee only for the money, 
which had been received by them under the breach of trust. See 
Butler v. Butler, 5 Ch. D. 554; 7 Ch. D. 116 (C.A.); Sawyer v. Sawyer; 
28 Ch. D. 595 (C.A.); Bolton v. Curre» (1895) 1 Ch. 544; Chilingworth 
y. Chambers, (1896) 1 Ch. 685, 699, 705, 708 (C.A.); Fletcher v. Collis 
(1905) 2 Ch. 24 (C.A.). 

Trustees acting from mistake--Where the trustees have diverted 
charity funds from their proper channel through mistake, it is now 
settled that the Court will not call back any disbursements made before 
the commencement of the proceedings, (see Att. Gen. v. Drapers’ Co., 
4 Beav. 67) or before the trustees had notice that the propriety of stich 
application would be called into question. See Atf.-Gen. v. Burgesses 
of East Retford, 2M. & K. 85; and see Att. Gen. v. Corporation of 
Berwick-upon-Tweed, Taml. 23/1; Att.-Gen. v. Caius College, 2 Keen 
150. The Court holds a strict hand over trustees where there is any 
wilful misemployment; but where the Court sees nothing but mistake, 
while it gives directions for the better management in future, it refuses 
to visit with punishment what has been transacted in time past. It 
was said that to carry back the account to the very commencement of 
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kingdom; seo 4t.—Gen. v. Burgesses of East Retford, 29 M. & K. 87; 
per Sir J. Leach; to act on any other principal would be to deter all 
prudent persons from becoming trustees of charities. See Att.—Gen. v. 
Corporation of Exeter, 2 Russ, 54, per Lord Eldon. 


Distinction between corporations and individuals—If an individual 
makes an annual payment for a particular purpose out of the profits 
of his estate, it is a reasonable presumption, from the strong interest 
which he has to resist an unfounded demand, that he has inquired 
into the origin of the claim, andhe is therefore fixed with implied 
notice of all the circumstances that attendit; but the same presump- 
tion cannot be applied to corporations, because haying no immediate 
personal interest in the application of the profits of the corporate 
property, the corporators may, without the imputation of culpable negli- 
gence, adopt and follow the practice of their predecessors. See Att.—Gen. 
v. Burgesses of East Retford, 2M. & K. 88, per Sir J. Leach. 

Beach of trust by parish—Where the charity fund has been 
administered by a parish and misapplied, there, as a parish is a fluctu- 
ating body, and the present ratepayers ought not to pay for past 
defaults, no retrospective account can be ordered. See Ez. p. Fowlser; 
1 J. & W. 70. See Lewin on Trusts, p. 778-776; 778-779; 514-515. 


Cases under Indian Trusts Act, 1882: A trusteeis liable for a 
breach of trust, even though there was no consideration and the trustee 
himself is the author of the trust. See Drosier v. Breretan, 15 Beav. 
221. And if any person assumes to act as a trustee, and in so doing 
injures the trust-fund, he will be responsible, though he was never 
properly appointed. See Rackham v. Siddal,16 Sim. 297; Life Asso- 
ciation of Scotland v, Siddal, 8 De G. F. & J. 58; Exparte Norris, 4Ch. 
App. 280; Yardley v. Halland, 20 Eq. 428; Lyell v. Kennedy, lá . 
App. Cas. 4375 Soar v. Ashwell, (1898) 2 Q.B. (C.A.) 890. Where a 
person though not appointed a trustee by the founder of an endow- 
ment, takes charge of endowment and manages it as trust property, he 
makes himself a constructive trustee or a trustee de son tort and is 
liable; as such, to the beneficiaries. See Jugalkishore v. Lakshman Das, 
23 Bom. 659. 


Trustee liable though he has not benefited. —-The Court does not 
inquire whether the trustee has gained any particular benefit; buf 
fastens upon him an obligation to make good the situation of the cestui 
que trust. See Dornford v. Dornford, 19 Ves. 129. “It has been the 


.. constant habit of Courts of Equity”, said Lord Rodesdale; (see Adair v. 


Shaw, 1 Sch. & Lef. See also Raphail v. Boehm, 18 Ves, 411, 490; 
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Lord Montford v. Lord Cadogen, 17 Ves 489) “to charge person in the 
character of trustee with the consequences of a breach of trust, and to 
charge their representatives also, whether they derive benefit from the 
preach of trust or not". ‘The relationship of trustee and cestui que 
trust subsists between the directors of Joint Stock Companies and the 
shareholder, and the misfeasance of a director constitutes a breach of 
trust. See Ramaswami v. Strecramulu Chetti, 19 Mad. 149; The New 
Flemming Spinning and Weaving Co., Lid., v. Kessowji Naik, 9 Bom. 878. 


Extent cf liability.—A trustee will not be charged, as a mort- 
gagee, for what he has or might have received; (see Harnard v. Webster, 
Sel. Ch. Ca.» 58), he will not be charged with imaginary values; see 
Palmer v. Jones, 1 Vern. 144; for he is a mere stake-holder. See 
Pybus v. Smith, 1 Ves. J. 198. But if there is wilful default, (see 
Howkins v. Hoskins, 1 Dr. Sm. & 75) or very supine neglect, (see 
Palmer v. Jones 1 Vern. 144) he may be charged with more than ho 
received, but the proof must be very strong. ° 


The period in respect of which a trustee’s liability may sult.— 
Where a new trustee is uppointed, he is entitled to assume, unless there 
are suspicious circumstances putting him upon an inquiry, that the 
existing trustees have properly performed their functions. See Re 
Strahan, & parte Geaves, (1856). 8 De.G.M. & G. 291. Shoald he 
discover, however, that a breach of trust has been committed, he must 
secure satisfaction from the former trustees and also get in any part of 
the trust estate that is still outstanding. See Hobday v. Peters (1860), 
28 Beav. 608. Apparently the only circumstance that will justify a 
failure to do this is the fact that.it will be futile to institute proceedings 
against the former trustees. See Re Forest of Dean Coal Co., (1879) 
. 10 Ch. D. 450. 


Criminal breach of trust.—-—11 a trustee dishonestly misappro- 
priates or converts trust property to his own use, or dishonestly uses 
or disposes of that property in violation of any direction of law pre- 
scribing the mode in which such trust is to be discharged, or of any 
legal contract express or implied, which he has made touching the dis- 
charge of such trust, or wilfully suffers any other person so to do, he 
commits criminal breach of trust (Indian Penal Code, S. 405) and is 
liable to be punished with imprisonment of either description for a terms 
which may extend to three years, or with fine or with both (S. 406). 
And the Penal Code contains provisions (Ss. 407, 408, 409) regarding 
criminal breach of trust by a carrier, wharfinger, or ware-house keeper; 


clerks or seryants, public servant, bankers, merchants or agents, 
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one time it was held in England that a trustee could not be punished 
for stealing the trust-property, as he is, according to English law, the 
legal owner and a man cannot steal his own property. This, has; 
however, been done away with by the Larceny Act, 1916, and a 
trustee in England is now liable criminally as well as civilly. 


Types of wrongful acts:— The trustee may have kept the 
trust money lying idle instead of investing it; he may have made 
an improper investment; he may have made an improper delegation 
or allowd trust money to remain in the sole custody of his co-trustee; 
he may have neglected to comply with an express trust for accumu- 
lation of income; he may have allowed residuary personality, settled 
on several persons in succession, to remain in a hazardous security; 
or he may otherwise have unduly favoured one beneficiary at the 


expense of another. See Hunbury's Modern Equity, 5th Edn., 
6, 881. 


Measure of laibility:— The section lays down that where trustee 
commits & breach of trust, he is liable to make good the loss which 
the trust property or the beneficiary has thereby sustained. The 
liability is for loss to ilie trust estate; a loss therefore, to the trust 
estate must be shown. If a trustee commits a breach of trust which 
results in nothing but gain, he will be bound to hold that gain for 
the benefit of the cestui que trust, but the principle of restitution 
demands nothing more; equity raises up no analogy to nominal 
damage in tort for the technical breach of trust. See Hanbury p. 
998. Thus in Oceanic Steam Navigation: Co. v. Sutherburry (see 1880 
16 Ch. D. 236. And see Johnson v. Clarke, (1998) Ch. .817) an ad- 
ministator granted an underlease of his intestate's leasehold, with an 
option to purchase. Evidence tended to show that the transaction 
would be beneficial to the estate, but it was nevertheless ultra vires; 
and so could not be enforced at the instance of the underlessee. It was 
possible that the underlessee might have had an action for 
breach of contract against the administration, but on no grounds 
could the latter be under any liability to the next of kin, their sole 
right being to impeach the transaction. 


Remoteness.—Problem of remoteness does not arise in equity- 
There are, however, few cases wherein the question of remoteness of 
demage enters into the measureof a trustee’s liability. "The reason for the 
greater simplicity of equity in this respect is that, from the naure o 
things, it is very difficult for a trustee to argue that his conduct was not 


the proximate cause of the loss, because the trust funds being always in his 
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hands, he had, presumably, always the power to repair the consequences 
of his breach of duty. Itamountsto this that it is for the cestui que trust 
in the first instance to prove a loss, but once this has been done, it is 
for the trustee, if he wishes to raise the defence of remoteness, to prove 
all facts necessary to support such a defence." See Hanbury, P. 310. 
In Lander v. Weston (1855) 8 Drew. 889, the trustees of certain stock 
sold it and lent the money to the tenant for life on improper security. 
One of them died and the survivor received the money lent, invested it 
in a different security, sold it out again, and again lent it to the tenant 
for life; the fund was lost. It was held that the original breach of 
trust was not cured, and the estate of the deceased trustee was liable 
for the whole fund. Kindersley, V.C. remarked that trustees are not 
discharged by substituting something different for the original investment. 


Trustee cannot plead that equal loss would have taken place if no 
breach.—It is not open to the trustee, where there has been a breach, 
and loss has followed, either to tender evidence that if he had strictly 
followed the direction of the trust an equal or greater loss would have 
taken place, nor to claim that the tenant for life shall bring into 
hotchpot against future income all excess of part income over that which 
would have been received if the fund had been properly invested. See 
Underhill, p. 498. Thus, if trustees were by a will coming into opera- 
tion many years ago expressly directed to invest in consols and nothing 
else, and, in spite of this, they invested in other stock yielding 4 per 
cent, which by reason of the general depreciation of securities subsequently 
showed a loss they would (as the authorities stand) be liable, at the 
election of the beneficiaries either to replace the exact amount of stock 
which they could have purchased with the fund at the date when they 
ought to have purchased it, or to make good the fund itself notwithstanding 
the great depreciation of consols. See Shepherd v- Mouls, (1845) 4 Hare, 
500, 504; Watts v. Girdlestone, (1843) 6 Beay. 188. Nor would the 
trustees be entitled to call on the life tenant either to recoup, or bring 
into account as against future income the extra percentage he had 
received from the irregular investment, (seo Re Whiteley v. Whiteley 
Learoyd (1886), 83 Ch. D. at p. 854; affirmed such nom. Learoyd v. 
Whiteley, (1887) 12 App. Cas. 7273 dissenting from Fry v. Tapson 
(1884) 28 Ch. D. 268. See also Slade v.. Chainer (1908) 1 Ch. 599 
where it was held that such excess could be kept by the tenant for 
life and was not capital) unless he had been the instigator of the 
breach. It is, however, apprehended that, after a judgement declar- 
ing that in investinent of trust altogether, the trustee is (subject to the 


lien of the beneficiaries) entitled to the whole of the interest produced 
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by the repudiated security, and bound to pay interest at 4 per cent on 
the judgment debt. See Underhill, p. 499. 


Trustee cannot plead that breach was immaterial—Another 
instance arises where trustees are empowered to lend the trust fund to 
a husband with the written consent of his wife. If they dispense with 
that consent they will be liable, and cannot tender evidence to show that 
if the wife had been applied to for her consent she would certainly have 
given it. See Bateman v. Davis, (1818) 8 Mad. 98. 


Relie? against a deceased trustee and his representatives.—The 
principles on which the cestui que trust is entitled to relief limited to the 
personal assets of the trustee in the hands of his legal represenative 
are: The first principle is that a trustee is liable to make good loss 
caused by breach of trust. The cause of action to obtain compensation 
survives and his legal representative is bound to make good the loss 
out of assets which he receives. The second principle is that a certui 
que trust is entitled to follow the trust property whatever shape or 
form it takes, in the hands of a volunteer. The same principle applies 
even when the trust property is money, provided it can be traced. The 
loss occasioned by acts and omissions and wilful defaults of the late 
trustee must be made good from his assests in the hands of his legal 
representative. See Srish Chandra Nandy v. Supravat Chandra, A.I.R. 
1940 Cal. 337; 44 O.W.N. 804; 190 I.O. 295; I.L.R. (1940) 1 Cal. 872. 


A Obligation of a trustee cannot be abrogated or minimised by 
covenant.—Some of the fundamental duties of a trustee are to get in 
the trust property and to manage the trust as a prudent man of 
business. He must exercise his powers also like a prudent man of 
business. Where he has a discretion he must exercise it in a bona 
fide and intelligent manner. A covenant in the trust deed cannot in 
law abrogate or minimise the aforesaid obligations imposed by law and 
absolve the trustee from the effects of negligent acts or omissions or 
wilful defaults. See Ibid. i 


Cases where there must always have been a loss— Where 
there must always have been a loss on the realisation of trust property 
apart of any breach of trust, then if & breach of trust further depreci- 
ates it the measure of the trustee’s responsibility is confined to the 
further depreciation; and he is not responsible for the difference bet- 
ween the nominal value and the actual amount realised. See Lord 
Gainsborough v. Watcombe Terra Cotta Co. (1885) 54 L.J. Ch. 991. 


Trustee wrongfully appropriating trust money— Where a trustee 


wrongfully appropriates the trust money and fails to utilize it in redee- 
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ming tho beneficiarie's property as directed by the author of the trust 
the cestui que trust has a right to be indemnified. See Krisknaswami 
v. Raghaviah, A.I.R. 1928 Mad. 48; 107 T.C. 423; 53 Mad. L.J. 
679. Eastern Shipping Co. v. Quah Beng Kee (1994) A.C. 177 relied on. 


Loss by accident— 1f trustees neglect to take possession of the 
trust property, and to put it in position of security, they have commi- 
tted a breach of trust, and will be liable for loss, even by fire, lighten- 
ing, or any other accident. See Caffery v. Darby 6 Ves. 496. Seo 
also Gibbins v. Taylor, 22 Beav. 344. 


Securities payable to bearer— Where trustees holds securities 
payable to bearer, the proper course is to be deposit them with their 
bankers. (see He De Pothoniers Dent v. De Pothonicr, (1900) 2 Ch. 
599). and not with their solicitor; See Field v. Ficli (1891) 1 Ch. 
495; nor with one only of the trustees, (see Candler v. Tillett (1885) 
22 Beav. 257), unless for purposes of sale in cases where he. is a 
stock broker. See Re Gasquoine, v. Gasquoine, (1894) 1 Ch. 470. 


Neglect to obey direotions in instrument of trust—If a trustee 
neglects to follow a direction to accumulate dividends, (see Pride v: 
Fooks, 2 Beav. 480) to enforce a transfer of stock, (see Fenwick v. Gr- 
cemwell, 10 Beav. 412), or the due creation of a charge, (see CI- 
eary v. Fitzgerald; L.R. 7 Ir. 229), or to sell, and in consequence 
the property becomes deteriorated in value he will be liable for any 
loss that may happen. See Devaynes v. Robinson, 24 Deav. 86; Scul; 
thorpe v. Tipper, L.R. 18 Eq. 282; In re Norrington, L-R. 18 Oh. 
Div. 664. So, if he neglects to register or to execute a power which 
it was his duty to execute, he will bo liable for loss. See Lewin on 
Trusts citing Luthor v. Bianconi; 10 Ir. Ch. Rep. 191. 


Illustrative cases— Where a mutwalli fails to discharge the 
obligations under the wakf, the person who ought to have been benefited 
can claim interest also from the mutwalli on equitable grounds. Thus, 
where a beneficiary under a wakt deed files a suit for recovery of his 
share of the profits from the property of the mutawalli and the payment 
is reasonably delayed, the beneficiary becomes entitled to interest on 
the amount claimed. See Mst. Kishwar v-Zafar, A.l.R. 1988 All 186; 
55 All. 164;.146 I.C. 738; 1988 All. L. J. 21. 


Suits against trustees for breach of trust: 

Breach of trust must be pleaded at the outset—Breaches of 
trust must be pleaded at the outset unless the trustee has refused toshow 
the trustaccount. Ifa trustee refusestoshow Account, a beneficiary has a 


i í to be allowed to form i 
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“wilful default” and breaches of trust after inspection. But, where a 
beneficiary has had an opportunity of seeing the trust accounts, he 
must formulate his charges at the outset, or any rate before the issues 
are framed. See Shirinbai Dinshaw v. Navroji Pestonji; A.I.R. 1986 
Bom. 80: 160 I.C. 612: 37 Bom. L.R.915. 


Cause of action survives against legal representative of 
trustee.—The cause of action for breach of trust survives against the 
legal representatives of a deceased trustee and does not die with him 
and the legal representatives of a deceased trustee can certainly be 
proceeded against in respect of breaches of trust by the deceased. See 
Tirunarayana v. Manickavachagm |. A.I.R. 1981 Mad. 418; 67 Mad. L.J. 
222. The loss occasioned by the negligent acts and omissions or wilful 
defaults of the trustee must be made good from his assets in the hands 
of his legal representative. The cause of action survives as the loss 
is the result not of a mere tort committed by the late trustee but of 
the breach of a fiduciary relation, of a failure to perform a duty. See 
Srish Chandra Nandy v. Supravat Chandra, A.I.R. 1940 Cal. 387, supra. 
In Aravamudhu v. Ramanuja, (&.I R. 1939 Mad. 154; 188 L.C. 617: 
(1988) 2 Mad. L.J. 982), a trust deed provided that a person was to be 
the trustee of charities during his life and that after his death his sons 
would become trustees. The sons, during the lifetime of their father 
and alleging that their father had committed breach of trust, that he 
had ceused to perform the trust and that he had alienated trust pro- 
perties treating them as if his own, brought a suit for possession of 
trust properties and mesne profits. They also prayed that a decree 
obtained against their father in a suit to which they were parties should 
be declared void. It was held, that the suit so far as it prayed for 
possession and mesne profits, was not maintainable because from the 
mere fact that the father committed breach of trust or totally failed to 
perform the trust it could not be said that the father ceased to be & 
trustee. Hence the sons were not entitled to maintain the suit in the 
capacity of a trustee. It was further held, that as regards the prayer 
for declaration that the decree was void the suit was maintainable as 
the sons were parties thereto and their right to have the decree therein 


set aside did not depend upon whether they had become trustees or not 
on the date of the suit. 


Liability for accounts.— In ordinary circumstances, there can be 
little doubt that the value of produce rents at the time and place of the 
receipt is the measure of liability and not the price fetched by sales at 
a later date. Ifthe person liable to account for produce rent to his 
employer should without fraud convert it to his own use his liability 
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cannot be measured by the price at which the produce was subsegently 
sold. See Harihar Prasad Singh v. Maharaja Kesho, A.I.R. 1922 Pat. 598. 


Effect of breach of trust:—On a breach of trust, a trustee does 
not cease to be trustee. See A.I.R. 1939 Mad. 151; 183 L.C. 617. 
Mere change in name of charities brought about by trustees would not 
amount to breach of trust to justify their removal. See Shivnarayan v. 
Bilasraj, A.I.R. 1912 Bom. 208; 44 Bom. L. R. 466; I. L. R. 1942 
Bom. 516. Justas a trustee cannot set up any title adverse to that of 
the cestui que trust, so also the beneficiary cannot repudiate the bona 
fide acts of the trustee entered upon for the benefit of the beneficiary 
or the cestui que trust. See Sher Bahadur v. Sri Madho Prasad, 
A.I.R. 1935 Oudh 394. 1 


Laches not always a bar.——Although long acquiescence is a bar 
to relief, the reason for so holding is that the fact of lying by for a 
considerable period is evidence of an intention or election on the part of 
the beneficiary not to exercise his strict rights. Consequently, where the 
circumstancesare such as to afford no ground for any such presumption, 
acquiescence, however long, will be no bar to relief (1) unless it is 
barred by limitation under the statute, or (2) unless under the circum- 
stances it appears to be for the general convenience that a suit in respect 
of a long dormant grievance should be disallowed. In the latter case 
the Court will refuse relief on the ground that '' Ex pedit-rei publicae ut 
sit finis litium” (see Underhill, pp. 531, 582). For instance, where a 
plaintiff seeks to set aside a purchase obtained from him by his solicitor, 
a delay of less than twenty years may bar the right to relief, it it would 
be convenient to grant it. See Gresley v. Mousley (1859) 4, De G. & J. 
78. So where, in an action for an account, tho plaintiff, by lying by 
has rendered it impossible or very inconvenient for the defendant to 
render the account, he will get no relief. See Per Lord Alvanley, in 
Pickering v. Lord Stamford (1798) 2 Ves. Jun. 272. 


Applicability of the rule to religious trusts — Where thero is 
breach of trust, the principle of section 27 of the Indian Trusts Aot, 
1882 applies to religious trust also. See (1#86) 81 Ch. D. 390, 394-5. 
Indemnity clause in the instrument of trust. Section 30 of the 
Indian Trusts Act, 1882 and English Law: 


Indemnity of trustees—Formerly an instrument of trust drawn 
according to the English form, whether a wil or a deed, usually 
contained a clause that one trustee should not be answerable for the 
receipts, acts, or defaults of his co-trustee. But the proviso, while it 
informed the trustee of the general doctrine of the Court, added nothin» 
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to his security against the liabilities of the office. Ses Lewin, p. 206. 
In Westley v. Clarke (1 Eden 860) Lord Northington was inclined to 
attach some importance to the clause. But equity infuses such .& 
proviso into every trust deed, and a person can have no better right 
upon the expression of what would, if not expressed: heimplied. See 
Worral v. Harford, 8 Ves.8. Itis clear that in later cases, the 
Court has considered it an immaterial circumstance whether the 
instrument creating the trust contained such a proviso or not. See 
Dix v. Burford, 19 Beav. 409; Brumridge v. Brumridges 27 Beav 5; 
Rehden v. Wesley, 29 Beav. 213. Now section 30 of the Trustee Act 
1925 embodies and gives statutory force to the rule established by 
Courts of Equity in almost the same words as of section 80 of the 
Indian Trusts Act, 1882. 

It is to be observed that such an indemnity clause protects a 
trustee from liability for losses, and throws the onus of proof on the 
party seeking to charge the trustee, only in cases where his acts have 
been justifiable. ^ The provisions of the section 80 of the Indian 
Trusts Act, 1882 are subject to the provisions to Ss. 23 and 26 of that 
Act. Thus; if he invests in a security authorized by the instrument of 
trust, and the security fails, he will not be liable. See Rehden v. 
Wesley, 29 Beav. 213. But where there is a clear breach of duty in 
the employment and supervision of the agency, the trustee is not 
protected. See In re Brier, 26 Ch. D. 288. An executor cannot be 
relieved of his liability on the ground that his duties were merely 
advisory, that he was one of many, that he was not specially entrusted 
with the mana gernent of the trust property and that the management 
was carried under the votes of the majority. One who undertakes a 
duty, is bound to know what his duty required. Where there is want 
of proper care and diligence on the part of a trustee not only in the 
appointment of an agent to carry on the trust business, but also in the 
supervisien of the agent, there is a clear breach of duty, and the trustee 
is liable for breach of trust. Section 80 of the Trusts Act, 1882, is in 
applicable to such a case. See Lakshmichand v. Jai Kuvarbai, 29 Bom. 
170: 6 Bom. L. R 907. In this case a testator left a will appointing 
five persons including defendant No. 1, his widow; and defendant No. 2, 
as executors for the managenient of his estate, and directed that a 
proper boy should be adopted, and that the property should be managed 
by the executors according to the votes of the majority including his 
widow. Ho also gave powers to the executors to invest the money due 
to the estate on some business, and directed that it should be handed 
over to his adopted son, as soon as be attained majority. "The plaintiff, 
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the adopted son, on attaining majority sued to recover the amount that 
might be due to him on taking account of the debts and moveable 
property of his deceased father, received and recovered by the executors; 
and to make good the loss that he might have incurred owing to their 
negligence, fraud, want of proper care and management. Defendant 
No. 1; the widow, contended that, though she was mentioned in the 
will as an executor, the estate was managed by the other four executors, 
and that she was, therefore, not liable for any mismanagement. 
Defendant No. 2 contended that his duties were purely advisory, that 
he was but one of many, that the votes of the majority governed that 
the business had been carried on by an ‘agent appointed for the 
purpose, and that, therefore, he was not liable. It was found upon 
evidence that the agent was, to the knowledge of the second defendant, 
not a man of probity, and that there was no proper supervision of his 
work. It was held that the defendants were liable to render accounts 
to the plaintiff, and must make good the Joss sustained if any, owing 
to their negligence, want of proper care and management. 


In Bone v. Cook; a ‘testator bequeathed certain property to B 
and C, and directed them to sell it and invest the the proceeding for 
the benefit of D. B and C sold the property and the purchase mon- 
ey was received by B and retained in his hands. After the expira- 
tion of two years, O called upon B to make the investment. He was 
unable to do so, became insolvent, and the money was lost. © was 
held liable, although there was a provision in the instrument creating 
the trust that the trustees should not be answerable for any trust 
moneys further than each person for what he should actually receive. 

Wilful neglect or default on the part of a trustee——Section 80 
of the (English) Trustee Act, 1925, prescribes that the rule laid down 
therein does not apply to a trustee making wilful default. Even be- 
fore its enactment, the rule was that in order to exempt a trustee 
from liability for a breach of trust in respect of any of the' acts re- 
ferred to in that section, by force of an express declaration in the 
instrument of trust, the declaration must be of the very strongest kind; 
and no declaration, however strong, can exempt a trustee from liabi- 
lity if he has been guilty of gross-misconduct. See MeClel, 168. Thus, 
in Wikins v. Hogg. (see 8 Giff. 116. See also Pass v. Dundas 
29 W. R. 332), a suit against two or three trustees, to make good 
trust-moneys, etc, they had allowed their co-trustee to receive, was 
dismissed with costs, the instrument creating the trust having besides 
the usual indemnity-clause, provided “that any trustee who should pay 


to his co-trustee, or enable him to recover moneys for the ge 
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of the will, shall not be obliged to see to the due application thereof, 
or be responsible by express or implied notice of the misapplication”. 
In Re City Equitable Fire Insurance Co., (1925) Ch. 407, 434, 525, 


Warrington, L.J.» approved the observations of Romer J., to the 
effect that?-— . 


A person is not guilty of "wilful neglect or default" unless he is 
conscious that in doing the act which is complained of, or in omitting to 
do the act which it is said he ought to have done, he is committing a 
breach of his duty, and also, as he said, recklessly careless whether it is 
a breach of duty or not". In Hanbury v. Kirkland, (1829) 8 Sim. 265, 
one of three trustees informed his co-trustees that he had an opportunity 
of investing the trust property in a 5 per cent mortgage, and he request- 
ed his co-trustees to execute a power of attorney to himself to enable him 
to transfer the trust stock on the mortgage security being completed. 
The co-trustees complied without making any inquiry. The trustee 
sold the stock and absconded, and it was held that the trustees who 


signed the power of attorney were responsible, Shadwell,  V.C., 
observing:-- 


The trustees, without further inquiry, without exercising a single 
act of discretion, execute the power of attorney. 


On the other hand, in Re Munton, (1927) 1 Ch. 262, a retiring 
trustee, acting on the advice of his own independent solicitors, joined 
with two co-trustees, one of whom was a solicitor acting for the trust, 
in executing a joint power of attorney authorizing certain brokers to sell 
and transfer all or any part of some stock, and to receive the purchase 
money. They then handed the power to the solicitor-trustee, who gave 
itto the brokers. These sold the fund and handed to him alone the 
whole of the proceeds, which he misappropriated. The Court of Appeal, 
upholding the decision of Astbury, J., held that as the power contained 
no authority to pay the solicitor-trustee alone, the retiring trustee was 
not liable for the solicitor-trustee’s default 


Although the words ‘‘unless the same happens through his own 
wilful default" do not occur in S. 30 of the Indian Trusts Act, 1882, the 
provisions of that section being subject to the provisions of the instru- 


ment of trust and of section 23 and 26, the principles of English law 
explained above seem to apply. 


Under this section the Deputy or the Assistant Charity Com- 
missioner has to report to the Charity Commissioner after holding an 
enguiry a8 prescribed by rule 25 and the provisions of this chapter, 
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about any breach of trust which has resulted in the loss to the 
public trust. 


40. The Charity Commissioner shall after considering the 
Decision of Charity report of the Deputy or Assistant Charity Com- 
Commissionrron | missioner, giving an opportunity to the person 
report under section 39. Concerned and holding such inquiry as he thinks 
fit, determine— 

(a) the amount of loss caused to a public trust: 


(b) -whether such loss was due to any breach of trust, mis- 
application or misconduct on the part of any person; 


(c) whether any of the trustees, or any other person was res- 
ponsible for such loss; 


(d) the amount which any of the trustees or any other person 
is liable to pay to the public trust for such loss. 


Under this section on.receipt of a report from the Deputy or Assistant 
Charity Commissioner about any breach of trust, misapplication or mis- 
conduct on the part of the trustee or any other person connected with the 
trust,-which has resulted in the loss tothe public trust, the Charity Com- 
missioner has to give an opportunity to the person concerned to explain 
and after holding such further inquiry in the matter has to determine (1) 
the amount of loss caused to the trust; (2) whether such loss was due to any 
breach of trust, misapplication or misconduct on the part of any per- 
son; (8) whether any person including the trustee is responsible for 
such loss and (4) the amount which any of the trustees or any 
other person is liable to pay to the public trust for such loss. The 
Charity Commissioner can direct the amount of loss to be surcharg- , 
ed on the person responsible for such loss only when he has given 
findings on these four points. The amount of loss must be ascertained 
and what amount any of the trustees or any other’ person is liable to 
make up to the public trust and whether such loss is on account of any 
breach on the part of any such person. If any of the four requisites 
is wanting the Charity Commissioner cannot pass an order calling 
upon any person to pay up to the public trust any amount for the 
loss caused to the trust- The Charity Commissioner while passing 
orders, on determining these four points has to give reasons for the 
findings. He has to give every facility and opportunity to the trustee 
or any person connected with the public trust to adduce any evidence 
and to represent the case fully. 
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44. (4) 1f the Charity Commissioner decides that any person 
Order of surcharge. is liable to pay to the public trust any amount 
for the loss caused to the trust, the Charity Commissicner may 
direct that the amount shall be surcharged cn the person. 


(2) Subject to the provisions of section 72, the order of the 
Charity Commissioner under sub-section (1) shall be final and 
conclusive 

After determining the four points, referred to in section 40 above, 
if the Charity Commissioner gives his findings in the affirmative on all 
of them, he is to give decision under this section charging against- any 
person liable to pay to the public trust for the amount for the loss 
caused to the trust. Any person aggrieved by the decision of the 
Charity Commissioner under section 40, or 41 can apply to the Court 
to set aside the decision within 60 days from the date of decision under 
section 72 of this Act. The Court can take evidence and pass orders 
as it thinks necessary, confirming; revoking or modifying the decision 
of the Charity Commissioner or remitting the amount of ‘the surcharge 
and making such orders as to costs as it thinks proper in the circum- 
stances. Thereafter an appeal shall lie to the High Court against the 
decision of the Court as if such decision was a decree from which an 
appeal ordinarily lies. If no application or appeal is filed under the 
provisions of this Act against the decision of the Charity Commissioner, 
under this section, the order passed by the Charity Commissioner shall 
be final and conclusive and the amount shall be recoverable as an 
arrear of land revenue. The power vested in the. Charity Commis- 
sioner under sections 40 and 4l of this Act is analogous 'to the power 
vested in the Commissioner under Bombay Local Fund Audit Act, 
1930, sections 11, 12 and 18. Under section 11 of that Act, the Com- 
missioner may charge against any person responsible therefor the 
amount of any deficiency or loss caused by the gross negligence or 
misconduct of that person to any local &uthority- Provision for reco- 
very of the amount surcharged is made in section 12 of that Act. 
Section 18 of that Act provides for an application to be made to the 
District Court or to Government against the order of surcharge. Thus 
it is observed that the provisions of sections 40 and 41 are analogous 

.to the provisions under the Bombay Local Fund Audit Act, 1930. 
These provisions would enable the Charity Commissioner to have effec- 
tive control over the public trusts. 


———À 
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CHAPTER VII. 
OTHER FUNCTIONS AND POWERS OF CHARITY COMMISSIONER. 


82. [Each Charity Commissioner] shall be a corporation sole 
Charity Commissioner and shall have perpetual succession and a 
to be corporation sole. common seal and may sue and be sued in his 
corporate name. 


43. 7[°(xxx)]Notwithstanding anything contained in the Charit- 
Charity Commissioner able Endowments Act, 1890, '[the Charity Com- 
EM e Qha missioner, Bombay (hereinafter in this section 
under Act VI of 1890. referred to as “‘the Charity Commissioner")] shall 
VI of 1890. be deemed to be and to have always been the 
Treasurer of Charitable Endowments for "[that part of the State of 
Bombay to which this Act extends] appointed under the provisions of 
the said Act and the property vesting in the said Treasurer before 
the date on which this Act comes into force shall be deemed to vest 
in the Charity Commissioner as the Treasurer of Charitable Endow- 
ments; and the provisions of this said Act shall apply to the Charity 
Commissioner, as the Treasurer of Charitable Endowments appointed 
under the said Act. 


x x x x x 


The provisions of section 42 are analogous to section 3 (2) of the’ 
Charitable Endowments Act, 1890 and the Charity Commissioner shall 
for purposes of taking, holding, administering and transferring moveable 
or immoveable property of any public trust under the authority of this 
Act, be & corporation sole under that name with perpetual succession 
and an official seal and may sue and be sued under the above name 
like any other corporation sole. 

General power of public trustees under English law 
See Lewin on Trusts, pp. 518-519. 
Section 4 of the Charitable Endowments Act, 1890 provides for an 


1. These words were substituted for the words “The Charity Commissioner” by 
the Bombay Charity Commissioner (Regional Reorganisation) Order,1960, Sch. 

2. This section was renumbered as sub-section (1) by the Bombay Public Trusts 
(Corporations) Order, 1959. 

3. The brackets and figure “(1)” was deleted by Bom. 6 of 1960, s. 22(a). 

4. These words were substituted for the words :*The {Charity :Commissioner» by 
the Bombay Charity Commissioner (Regional Reorganisation) Order, 1960, Sch. 

D. Theso words were substituted for the words “the State of Bombay» by the 
Bombay Public ‘Trusts (Corporations) Order, 1959 y 

6. Sub-section (2) was deleted by Bom. 6 of 1960, s.{22(h), 
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order vesting property in the Treasurer of Charitable Endowments and 
section 11 of the Act makes provision for continuance of office of the 
Treasurer of Charitable Endowments in certain contingencies. 


Section 11 of the Charitable Endowments Aot, 1890--“ 11. If 
the office held by an officer of the Government who has been appointed 
to be a Treasurer of Charitable Endowments is abolished or its name is 
changed, the appropriate Government may appoint the same or another 
officer of the Government by the name of his office to be such Treasurer; 
and thereupon the holder of the latter office shall be deemed for the 


purposes of this Act to be the successor in office of the holder of the 
former office." 


Provisions for continuance of office of Treasurer in certain 
contingencies,-—Accordingly this section provides for the vesting of the 
property of the public trust in the Charity Commissioner as a 
Treasurer of Charitable Endowments under the provisions of that Act 
from the date this Act comes into force. It provides that the Charity 
Commissioner shall be deemed to be and to have always been the 
Treasurer of charitable endowments for the State of Bombay. Thus 
it would mean that the acts and obligations of the Treasurer of chari- 
table endowments done or created before the day, this Act came into 
force, are binding on the Charity Commissioner, who shall be deemed 
to be the successor in office of the holder of the former office for the 
purposes of the Charitable Endowmente Act, 1890. The provisions of 
that Act shall apply to the Charity Commissioner as the Treasurer of 
charitable endowments appointed under the said Act. 


&4. (1) Subject to the provisions of this Act Land] the rules 
Charity:Commissioner Made thereunder the Charity Commissioner may be 
can act-as trustee of — appointed to act as a trustee of a public trust by 


public trusts. a Court of competent jurisdiction or by the author 
of the trust. 


(2) Save as herein provided, the Charity Commissicner acting 
as a trustee of a public trust shall have the same powers, duties 
and liabilities, and be entitled to the same rights and privileges as 
any other trustee of a public trust. 


(8) The Charity Commissioner may decline, either absolutely or 
except on such conditicns as he may impose, to accept any trust. 


(4) The Charity Commissioner shall be the sole trustee and it 


1. This word substituted for the y word or "by Bom. 14 of 1951, s. 11. 
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shall not be lawful to appoint him as a trustee along with other 
persons. 


See Rule 40 of the Bombay Public Trusts Rules, 1951; re : proce- 
dure in case of appointment of Charity Commissioner as trustee. 


In Ratilal Panachand Gandhi v. The State of Bombay, 56 Bombay 
Law Reporter 1184, The Supreme Court Held:—“ Article 25 of the 
Constitution of India guarantees to every person, and not merely to the 
citizens of India, the freedom of conscience and the right freely 
to profess, practise and propagate religion. This is subject, in 
every case, to public order, health and morality. Further exceptions 
are engrafted upon this right by cl. (2) of the article. Sub- 
clause (a) of cl. (2) saves the power of the State to make 
laws regulation or restricting any economic, financial, political or 
other secular activity which may be associated with religious 
practice, and sub cl. (b) reserves the State's power to make 
laws providing for social reform and social welfare even though they 
might interfere with religious practices. Subject to the restrictions 
which this article imposes, every person has a fundamental right not 
merely to entertain such religious belief as may be approved of by his 
judgement or conscience but to exhibit his belief and ideas in such overt 
acts a8 are enjoined or sanctioned by his religion and further to propa- 
gate his religious views for thé edification of others. It is immaterial 
also whether the propagation is made by a person in his individual 
capacity or on behalf of any church or institution. The free exercise of 
religion, by which is meant the performance of outward acts in pur- 
suance of religious belief is, as stated above, subject to State's regulation 
imposed to secure order, public health and morals of the people. 
What sub cl. (a) of cl. (2) of art. 25 contemplates is not State regu- 
lation of the religious practices as such which are protected unless they 
Tun counter to public health or morality, but of activities which are 
really of an economic, commercial or political character, though they 
are associated with religious practices. 


Article 26 deals with a particular aspect of the subject of religious 
freedom. "Under the article any religious denomination or a section 
of it has the guaranteed right to establish or maintain institutions for 
religious and charitable purposes and to manage in its own way all 
affuirs in matters of religion. Rights are ae given to such denomination 
or a secti it to acquire and own moyable and i ; 
and ie adi. Wen GER Bal E dedu dC qd T n EN 
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age of tho two clauses; (b) and (d), brings out the differance between 
the two. In regard to affairs in matters of religion, the right of 
management given to a religious body is a: guaranteed fundamental 
right which no legislation can take away. On the other hand, as 
regards administration of property which a religious denomination is 
entitled to own and acquire, it has undoubtedly the right to administer 
such property but only in accordance with law. This means that the 
State can regulate the administration of trust properties by means of 

law validly onacted, but here again it should be remembered that under 

art. 26 (d), it is the religious denomination itself which has been given 

the right to administer its property in accordance with any law which 

the State may validly impose. <A law, which takes away the right of 

administration altogether from the religious denomination and vests it in 

any other or secular authority, would amount to violation of the right 

which is guaranteed by art. 26 (d). 


A religion undoubtedly has its basis in a system of beliefs and 
doctrines which are regarded by those who profess that religion to be 
conducive to their spiritual well-being, but it would not- be correct to 
say that matters of religion are nothing but matters of religious faith 
and religious belief. A religion is not merely an opinion, doctrine or 
belief. It has its outward expression in acts as well. 


Religious practices of acts in pursuance of religious belief are as 
much a part of religion as faith or belief in particular doctrines.” Thus 
if the tenets of the Jain or the Parsi religion lay down that certain 
rites and ceremonies are to be performed at certain times and in & 
particular manner, it cannot be said that these are secular activities 
partaking of commercial or economic character simply because they 
involve expenditure of money or employment of priests or the use of 
marketable commodities. ^ No outside authority has any right to say 
that these are not essential part of religion and it is not open to the 
secular authority of the State to restrict or prohibit these in any 
manner they like under the guise of administering the trust estate. 
Of course, the scale of expenses to be incurred in connection with these 
religious observances may be and is a matter of administration of 
property belonging to religious institutions; and if the expenses on these 
heads are likely to deplete the endowed properties or affect the stability 


of the institution, proper control can certainly be exercised by State 
agencies as the law provides. 


The distinction between matters of religion and those of secular 
administration of gali ious 
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thin one. But in the cases of doubt the Court should take a common 
sense view and be actuated by considerations of practical necessity. 


The provision of S. 44 of the Bombay Public Trusts Act, 1950, 
relating to the appointment of the Charity Commissioner as a trustee 
of any public trust by the Court without any reservation in regard to 
religious institutions like temples and maths is unconstitutional and 
must be held to be void. The very same objections apply to the 
provisions of cls. (3) to (6) of S. 47, and therefore, to the extent that 
they relate to the appointment of the Charity Commissioner a8 & 
trustee of a religious trust temple and math are invalid. 


If these provisions of s. 47 are eliminated, no objection can be 
taken to the provision of s. 48 as it stands. This section will in that 
event be confined only to cases where the Charity Commissioner has 
been appointed a trustee by the author of the trust himself and the 
administrative charges provided by this section can certainly be levied 
on the trust." The provisions have since been ‘suitably amended by 
Act 59 of 1954. 


English Law: 


Bond of security not required from trustee--Where any bond 
or security would be required from a private person upon the grant to 
him of administration, or upon his appointment to act in any capacity, 
the public trustee, if administration is granted to him, or if he is 
appointed to act in such capacity, is not to be required to give such 
bond or security, but is to be subject to the same liabilities and duties 
as if he had given such bond or security. See S. 11 (4). 

Information 


Secrecy--There is a provision requiring the public trustee to give 
to persons interested due inspection of accounts and documents, and 
information as to the trust property, and subject as aforesaid, he is to 
observe “‘strict secrecy in respect of every trust or estate in course of 
administration by him." See Rule 29. 


Audit--The accounts of the public trustee are to be audited and 
the securities held by him verified from time to time subject to the 
directions of the Treasury. See Rule 38. 


Deputies and Officers--Power to appoint deputies is conferred in 
wide terms on the public trustee, (seo Rule 4. By Rule 43 no deputy 
public trustee and no firm or member of a firm of solicitors of which 
such deputy is a member shall, except with the consent in wr 


the public trustee, and subject to such conditions as he may im 
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as solicitor or solicitors to a trust or estate which is in course of 
administration by such deputy ), and any officer authorised by him in 
writing may take any oath, make any declaration, verify account, and 
give personal attendance at any Court or place. See Rule 89. See 
Lewin on Trusts pages 521, 598, 529. 


Sub section (3) of this section and Rule 42 give the Charity 
Commissioner the power to decline either absolutely, or except on such 
condition as he may impose to accept any public trust. Sub section (4) 
provides that the Charity Commissioner shall be the sole trustee and 
cannot be appointed as a trustee along with other persons. ‘This is 
analogous to the provision of section 10 of the Charitable Endowments 
Act, 1890, which lays down that a Treasurer of charitable endowments 
shall always be a sole trustee. ‘It is observed that reference to English 
law would be very useful in the matter. 


46. (I) Any person intending to create a public trust may by 
Ginette ente the instrument creating the trust and with the 
may with consent be consent of the Charity Commissioner appoint 
Cen beret him by that name cr other description to be 


the trustee of such trust: 


Provided that the consent of the Charity Commissioner shall be 
recited in the said instrument and that such instrument shall be 
executed by the Charity Commissioner or any officer duly authorised 
by him in that behalf. 


(2) Upon such appointment the trust property shall vest in 
the Charity Commissioner and shall be held by him upon the terms 
declared in such intrument. 


Rule 41 of the ‘Bombay Public Trusts ;Rules, 1951 prescribes 
procedure in case of appointment of Charity Commissioner as trustee 
under section 45. 


Public trusts for which the Charity Commissioner shall not act 
as trustee, see rule 42 of the Bombay Public Trusts Rules, 1951. 


For making appointment of the Charity Commissioner as the 
trustee of public trust, it is necessary that previous consent of the 
Charity Commissioner should be obtained by making an application in 
the manner prescribed by rules 40 and 41 and such consent will have 
to be recited in an instrument to he executed by the Charity 
Commissioner or by any officer duly authorised by him in that behalf. 
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Such appointment can be made by any person creating a trust by the 
instrument creating tho trust; but an instrument reciting the consent of 
the Charity Commissioner will have to be executed by him as stated 
above. When the appointment in the manner prescribed is made the 
trust property shall yest in the Charity Commissioner and shall be held 
by him upon the terms embodied in the instrument of trust. In the 
instrument expressing consent for appoinment as a trustee to be 
executed by the Charity Commissioner, the conditions, if any areimpos- 
ed before accepting any-trust by the Charity Commissioner, are to be 
incorporated in it and in that case, the property shall be held by him 
upon such conditions as mentioned therein. Any person obtaining 
consent of the Charity Commissioner to act as a trustee will have to 
‘produce a copy or a draft of the instrument of trust along with his 
‘application made to the Charity Commissioner. The Charity 
commissioner will not accept any trust which are purely ot religious 
nature and which involve the exerciso of religious observances which 
any other individual is barred from performance by the custom and 
usage of the institution. He shall not accept any public trust which 
inyolyes the management of carrying on any business as provided in 
rule 42. As a trustee of public trust it would not bo within his 
province to carry on any business except that he may do so only for 
the purpose of collecting the trust funds by winding up of any business. 
In that case, he shall not be liable for any loss that may cccur in 
managing the business for the purpose of winding up. The 
‘appointment of the Charity Commissioner äs a trustee may be made by 
that name or by any other description. Any other description would 
mean a description which would indicate the name of the Charity 
Commissioner or such other name as would mean that the person 
intending to appoint the trustee of the public trust intended that the 
trust should be managed by the officer of Government under the 
provisions of this Act. In effect it would only mean that the 
appointment of the Charity Commissioner as the trustee would -not 
become invalid by an error in the description of his name. 


46, Where the Charity Commissioner by that name or any 
Appointment of - other sufficient description has been appointed 
Charity Commissioner a trustee of any public trust under any will, 
as trusteo under will. the executor of the will of the testator or the 
administrator of his estate shall ‘[within a period cf 3 months from 
the date of] obtaining probate or letters of administration, notify in 


t ——— ——À 
1. These words were substituted for the word “after» by Bom. 14 of 1951, 5 12 (i) 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri T. 


s. 46] OTHER FUNCTIONS AND POWERS 279 


the prescribed manner, the contents of such will to the Charity Com- 
missicner and if the Charity Commissioner consents to accept the 
trust, then upon the execution by such executoror administrator of 
an instrument in writing transferring the property subject to the 
trust to the Charity Commissicner, such property shall vest in the 
Charity Commissicner and shall be held by him upon the trust ex- 
pressed in the will: 


Provided that the consent of the Charity Commissioner shall 
be recited in the instrument and that such instrument shall be exe- 
cuted by the Charity Commissioner or any officer duly authorised by 
him in that behalf: 


[Provided further that where, under any law for the time 
being in force, no probate or letters of administration are necessary 
for the administration of the estate of the testator, the executor or 
administrator, as the case may be, shall notify the contents of the 
will within the period of three months from the time when the 
contents of the will became known to him.] 


Rule 48 of the Bombay Public Trusts Rules, 1951 lays down, 
procedure in case of appointment of Charity Commissioner as trustee 
under a will under section 46. 


Under the provisions of this section it shall be the duty of the 
executor of the will or the administrator of the estate concerned to notify 
to the Charity Commissioner, his appointment made as a trustee under 
any will by the testator. Such notification has to be made in writing 
and the person doing so has to supply the Charity Commissioner with a 
copy of the will and of any trust instrument or other document in 
connection with the trust and also has to supply the details about the 
nature and value of the trust property including the liability upon it. 
Tho Charity Commissioner may call for any other information which he 
considers necessary in the case of any public trust for deciding the accept- 
ance or the refusal to act as a trustee. After considering the details 
and the desirability of accepting the management of the public trust, 
the Charity Commissioner shall inform the executor or the administra- 
tor in writing about his consent to act in the trust as well as the condi- 
tion which he may impose for accepting any public trust. If the 
Charity Commissioner decides to accept the trust for his management; 
he will have to execute in instrument expressing his, consent therein. 
By the provisions of this section a time limit has been prescribed for 


1. This proviso was added by Bom. 14 of 1951, s. 12(ii). 
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the executor of the will of the testator or the administrator of the estate 
and he has to notify in the manner prescribed by rule 43 within a period 
of three months from the date of obtaining the probate or. letters of 
administration and in case where no probate or letters of administration 
are necessary; for the administration of the estate of the testator, the 
contents of the will shall.have to be notified within the period of three 
months from the time when the contents of the time became known to 
the executor or the administrator. If the executor or the administrator 

_ of the estate fails to notify, the contents of the will to the Charity Com- 
missioner as provided under this section the executor or administrator 
concerned will be liable for prosecution under scction 67 of the Act for 
contravening the provisions of this Act and the Rules and shall, on 
conviction; be liable to be punished with a fine which may extend 
to Rs. 500. 


m SUM (4) Any person interested in a public trust or the Cha- 
ower of Court io ap- c seai ^ p " 
point M easton Pal rity Commissioner may apply to the Court for 
stees as the caso may be. the appointment of a new trustee, when a 


trustee of such trust— 
ʻae. (a) disclaims or dies; 

(b) is for a continucus period of six months absent from India 
without the leave of the Charity Commissioner or Deputy or Assis- 
tant Charity Commissioner cr the Officer authorised by the State 
Government in this behalf; 

(c) leaves India for the purpose of residing abroad; 

(d) is declared an insolvent; 

(e) desires to be discharged from the trust; 

(f) refused to act as a trustee; 
(g) becomes in the opinion cf the Court unfit cr physically 


incapable to act in the trust or accepts a position which is incon- 
sistent with the trust; or 

(h) in any of the cases menticned in Chapter III is not available 
to administer the trust. 

(2) No such application shall be entertained.—— 

(a) Unless the trustee who on account of any of the reasons 
mentioned in clauses (a) to (h) of sub section (1) is not fit cp availa- 
ble to administer the trust is the sole trustee or unless by the 
vacation of office by one or more trustees on account cf any of the 
said reasons the minimum number of trustees required by the instru- 
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ment, scheme, order or decree of the Court or usage or custom of the 
trust for the administration of tha trust is reduced: 


(b) (D . until the expiration of a period cf three months from 
the date on which the trustee is not so fit or available to administer 
the trust; and. 


(ii) if a new trustee has been appointed in the said office during 
the said period in accordance with the instrument, scheme, order or 
decree of the Court, or custom or usage cf the trust. 


(8) The Court after making an inquiry may by order appoint] 
the Charity Commissioner or any cther person as the trustee to fill 
up the vacancy. 


(a) In appointing the trustee under sub-section (8) the Court 
shall have regard — 


(a) to the wishes of the author of the trust; 


(b) to the wishes cf the person, if any, empowered to appoint 
a new trustee; 


(c) to the question whether the appointment will promote or 
impede the execution of the trust; 


(d) to the interest of the public or the section of the public 
who have interest in the trust; and 


(e) to the custom and usage of the trust. 


(8) Where the Charity Commissioner is appointed a trustee, 
he shall be the sole trustee. 


(6) The ^[ order] of the Court under sub-section (3) shall be 
deemed to be the decree of the Court and an appeal shall lie there- 
from to the High Court. 


Under this section the provision is made for the appointment of a 
new trustee by the court. Sub-section 1 is analogous to section 73 of 
the Indian Trust Act and relates to vacancies or disqualifications which 
is a condition precedent for making an appointment of new trustee by 
court. These are explained in clauses (a) to (h). Sub section 2 
mentions the circumstances under which the application for appointment 
‘of a new trustee cannot beentertained. Sub-section 3 provides that the 
appointment of a new trustee is to be made after making an inquiry as 


1. These words were substituted for the words * may appoint» by Bom. 28 of 
1953, s. 7 (1). 


2. This word was substituted for the word “ decision »; Z0zd., s. 7 (2). 
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may be deemed fit by the court. Sub section 4 provides that while 
making appointment of a now trstee regard shall have to be had to the 
wishes of the author of tho trust, or any person who is empowered to 
appoint any trustee, and to the question whether the appointment vill 
promote or impede the execution of the trust and to tho interest of the 
publie or the section of the public having interest in the property. 
Further the court has to take into consideration the custom and usage 
of the trust. This sub-section is analogous to section 74 of the Indian — 
Trust Act except clause (c) which-is an addition on account of the 
provision and the spirit of this Act. In public trusts the objects and 
‘purposes of the endowments and custom and usages of the public trust 
are the guiding factors in the administration of such trust. Sub-section 
5 provides for the appointment of the Charity Commissioner as the 
sole trustee and sub-section 6 say that the order of the court under 
sub-section 3 is appealable to the High Court. 


In Som Giri v. Ramratangiri, A.I.R. 1911 Allahabad 887; 197, I.C. 
696, it has been held that the Indian Trusts Act no doubt does not 
apply to public or private religious, charitable endowments, but never- 
theless the principles underlying the section serve as useful guide. 
Under section 78 and 74 of the Indian Trust Act the appointment of a 
new trustee out of the court is also included, whereas the provisions of 
this sub-section apply only to the appointment of new trustees by the 
court. The appointment of a new trustee may include a removal of a 
trustee in an office, for instance, the appointment of a new frustee, in 
place of a trustee where such trustee is declared insolvent or is unfit in 
the opinion of the court and is incapable to acf or is absent for a long 
time, would be connected with the removal of such trustee and the court 
in exercising its jurisdiction in such matters has to observe such broad 
principles established by the English Statute and the case Law. It 
would therefore be useful to refer to some of them here. 


The English Law—-the Trustee Act 1925:--The broad principle. 


Trustee removed where it is to the advantage of the trust.——In 
exercising its inherent jurisdiction of removing trustees, the court has 
laid down the broad principle that its main guide must be the welfare of 
the beneficiaries. In cases of positive misconduct a court of equity has 
no difficulty in interposing to remove trustees who have abused their 
trust; but it is not every mistake or neglect of duty, or inaccuracy of 
conduct of trustees which will induce the court to adopt such a course. 
The acts or omissions must be such as to endanger the trust property or 
to show a want of honesty, or & want of proper capacity to execute the 
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duties, or a want of reasonable fidelity. Friction or hostility between 
trustees and beneficiaries or between a trustee and his co-trustees; is not 
of itself a reason for the removal of trustees. But where hostility is 
grounded on the mode in which the trust has been administered, where 
it is caused wholly or partially by overcharges against the trust estate 
or where it is likely to obstruct or hinder the due performance of the 
trustee's duties the court may come to the conclusion that it is necessary 
for the welfare of the beneficiaries that a trustee should be removed. 


The inherent jurisdiction is ancillary to the court’s principle 
duty.—In Letterstedt v. Broers (vide Letterstedit v. Broers, 9 App. Cas. 
871, 886; Re Wrightson, (1908) 1 Ch. 789), Lord Blackburn said: “The 
jurisdiction of the court is merely ancillary to its principle duty, to see 
that the trusts are properly executed. This duty is constantly being 
performed by the substitution of new trustees in the place of original 
trustees for a veriety of reasons in noncontentious cases. 


Cases where a trustee‘is advised by his counsel to resign,— ‘The 
reason so little is to be found in the books on this subject is probably 
that as soon as all questions of character are as far settled as the nature 
of the case admits, it appears clear that thecontinuance of the trustee 
would be detrimental to the execution of the trusts,even if for no other reason 
than that human infirmity would prevent those beneficially interested, or 
those who act for them, from working in harmony with the trustee and if 
there is no reason to the contrary from the intentions of the framer of 
the trust to give this trustee a benefit or otherwise, the trustee is 
always advised by his own counsel to resign and does so. "' 


“In exercising so delicate a jurisdiction as that removing trustees, 
their Lordships do not venture to lay down any general rule beyond 
the very broad principal, above enunciated, that their main guide 
must be the welfare of the beneficiaries." 


Trustees refusing to act, becoming incapable, misconducting 
himself etc.—1f the trustee become so circumstanced that he cannot 
effectually execute the office, as where a trustee goes abroad to reside 
parmanently (see O'Helly v. Aldenson, 8 Hare 101; and see Re Earl 
of Stamford (1896) 1 Ch. 288) or the trustees of the chapel entertain 
opinions contrary to the founder’s intention. (see Att. Gen. v. 
- Person 7 Sim. 290. 809; Att. Gen v. Shore ibid.» 809, 817), or if a 
trustee of monoy become bankrupt (sce Bainbrigg v. Blair 1 Beav, 
495; Harris v. Harris (No. 1) 29 Beav 107; Re Barker’s Trusts 
1Ch.D. 43 in which case Sir G. Jessel M. R.. observed: “It is 
the duty of the court to.remove a bankrupt who has trust money to 
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receive or a deal with, so that he can mispproprite it. There may 
be exceptions under special circumstances to that general rule; 
and it may also be, that where a trustee has no money to receive 
he ought not to be removed merely because he has become bankrupt 
but I consider the general rule to be as I huve stated. The reason 
is obvious. A necessitous man is more likely to be tempted to misappro- 
priate trust funds than one who is wealthy; and besides à man who 
has not shown prudence in managing his own affairs is not likely to be 
successful in managing those of other people". An exception fo the 
general rule was made in Re Bridgman 1 Dr. & Sm. 164 where a 
trustee became bankrupt, but without any imputation on his moral 
character, and had been honourably unfortunate, and but for an acci- 
dent would have been solvent, and had been treated by all parties 
since his bankruptcy as a proper person to manage the trust. If the 
trustee compound with his creditors, the same rule applies as in bankrupt- 
cy for the ccstuis que trust have equally a right to have the administration 
of the trust estate committed to responsible persons; Re Adams’ T'rust, 
12 Ch. D. 634; and see Re Hopkins, 19 Ch. D. 61 ( C. A.); Re Fostur’s 
Trusts, 55 L. T. 479), or if a trustee misconduct himself in any manner 
(see Mayor of Coventry v. Att. Gen. 7 Bro. P. C. 285), as by dealing 
with the trust property for his own personal advancement (see Bw. p. 
Phelps 9 Mod. 857: Moore v. M’Glyn, (1894) 1 Ir. R. 74), by suffering a 
co-trustee to commit a breach of trust (see Bx. p. Reynolds, 5 vs. 707 ), 
or by absconding on a charge of forgery (see Millard v. Eyre, 2 Ves. 
94); in these and the like cases the cestui que trust may have the 
trustee removed. In such a suit it will not be scandalous or impertinent 
to challenge a trustee for misconduct or to impute to him any corrupt 
or improper motive in the execution of the trust, or to allege that his 
behaviour is the vindictive consequeace of some act on the part of the 
cestui que trust or of some change in his situation; but it will be 
impertinent and may be scandalous to state circumstances of generel 
malice or personal hostility (see Earl of Portsmouth v Fellows 5 Mad.450). 


Trustee not to be dismissed from caprice--The court will not 
dismiss a trustee for the mere caprice of the cestui que trust without any 
reasonable cause shown (see O'Keeffe v. Calthorpe, 1 Atk. 17; and see 
Pepper v. Tuckey, 2 Jon. and Lat. 95), or because the trustee has refused 
from honest motives to exercise a power at the request of a tenant for 
life (see Lee v. Young, 2 Y. & C. C. C. 582), or becauso a dissension has 
arisen between the trust and one of the cestuis que trust (see Forster v. 
Davies 4 De. G. F. & J. 138), or because a cestui que trust puts forward 
a claim which may be unfounded that property of the trustee ought to 
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be brought into the settlement (see Forster v. Davies 4 De.G.F. & J. 183), 
or because the trustee has transgressed the strict line of his duty, 
provided there was no wilful default, but merely a misunderstanding 
(See Ait. Gen. v. Coopers’ Co. 19 Ves.5 Att. Gen. v. Caius College 2 Keen 
150) Where however; a trustee pertinaciously insisted on being conti- 
nued in the office though his co-trustee were unwilling to act with him, 
Lord Nottingham said that he liked not that a man should be ambitious 
of a trust when he could get nothing but trouble by it and without 
any reflection on the conduct of the trustees, declared he should meddle 
no further in the trust (see Uvedale v. Ettrick 2, Ch. Cas. 180). 
See Lewin on Trusts, pp. 482, 433, 435, (XIVth Edn.). 


Scope of sections 73 and 74 of the Indian Trusts Act, 1882: 


No doubt, section 73 relates primarily to the appointment of new 
trustees, but section 78, which is to be read with section 78, relates not 
only to vacancies but to disqualifications. Therefore Ss. 73 and 74 do 
in effect confer a power of removal when “‘in the opinion of a principle 
Civil Court of original jurisdiction" a person is “unfit or personally 
incapable to act in trust." The appropriate term, however, would 
appear to be not "removal" but “discharge.” See Tirathdas v- Parme- 
shwaribai A. I. R. 1913 Sind 223; I. L. R. 1943 Kar. 213. 


Under this section the application for the appointment of a new 
trustee can be made either by any person interested in the public trust, 
or the Charity Commissioner. ‘‘Any person interested" would mean the 
persons having an interest in the trust. It is not necessary thatthey 
should have been personally affected by any act done by the person 
sued. But the interest must be an existing interest and not a mere 

. eontingency: The mere possibility of succession to the managership 
of trust properties in respect of which the application is brought is not 
sufficient to give a right to apply or to sue. It has been held by the 
F.B. of the Madras High Court that the interest contemplated under 
section 92 of the C.P. Code must be a present and substantial interest 
and not sentimental or remote. Thus public Hindu temples are prima 
facie taken to be dedicated for the use of all Hindus resorting to them. 
But the bare possibility, however, remote, that a Hindu of another 
place might desire to visit a temple does not give him an interest in 
the trust sufficient to entitle him to sue under section 92 of the O.P. 
Code. By the enactment of this Act, section 92 and section 93 of the 
O.P. Code are mado inapplicable to the public trust. ^ Now the 
suits or the applications in regard to public trusts, will be governed by 


the provisions of this Act, the main of which are this section and 
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section 50. For Notes on the expression “person having interest!" see 
under sub-section (10) of section 2 above. In addition to the remedy 
of making applications to the Court under, this section, a suit can be 
filed in the Court for the removal of any trustee and for the 
appointment of a now trustee under section 50 of this Act. But to file 
a suit for the purpose requires the consent of the Charity Commissioner 
as provided in section 51. For making an application under this 
section, by any person interested in a public trust, no consent of the 
Charity Commissioner is necessary. The procedure under this section is 
an enquiry prescribed by the provisions in this Act. The findings and 
decisions of the Court given under this section shall be deemed to be 
the decree of the Court and appeal shall lie therefrom to the High 
Court. It is thus observed that a Court shall have to give its reasons 
for the findings under this section and the inquiry though not elaborate 
as required in suit proceedings, will have to be sufficient, in itself. 
The reported cases under the Indian Trusts Act, 1882 particularly 
under chapter VII about vacating the office of the trustee can be 
usefully referred to under this section. 


Vacation of office by death of trustee.—Where the line originally 
indicated by the founder fails, the founder or his heir has the right to 
nominate the shebait, and this principle applies equally to private and 
public trusts. See Manohar Mukerjee v. Peary Mohan; Mukerjee, A.I.R. 
1920 Cal. 210; 54 I.C. 6; 24 C.W.N. 478. 

Trustee refusing or declining to act— The words f'refusing or 
declining" would apply to the case of a trustee once acting and then 
retiring or declining further to act. See Travis v. Illingoworth, 2 Dr. 
& Sm. 364; Re Norris, 27 Ch.D. 833; but see Re Glenny and Hetley, 27 
Ch. D. 611. It also extends to the case of a disclaimer-i.e.; to a case where 
the person nominated trustee has never accepted the office. See Re 
Hadley (1851) 5 De G. & Sm. 67. 

Grounds of discharge.—-Only in exceptional cases will a power of 
resignation by trustees now be found in a trust instrument. The Court 
receiving a petition from a trustee for discharge from his office must 
scrutinise it, properly and if it finds that there is sufficient reason for 
such discharge, it may discharge him accordingly. A trustee who has 
accepted the trust will not be permitted, voluntarily, from mere caprice 
or other trivial cause, to throw it up at the expense of his cestui que 
trust. The Court must come to a conclusion in each case, whether the 
conduct of the trustee in the particular instance falls within the rule. 
See Courtenay v. Courtenay, 3 J. & Lat. 583; Forshaw v. Higginson, 20 
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Can a trustee retire without a new trustee being appointed in his 
place? “This question at one time gave rise to some conflict of opinion. 
The position seems to be that in an action to administer a trust the 


` Court has, and always, had, inherent jurisdiction to discharge a trustee 


without appointing a new trustee in his place. The Court will, of course, 
exercise wide discretion in the matter, and will not encourage capri- 
cious retirement on the part of a trustee. See Courtenay v. Conrtenay, 
8 J. & Lat. 538. But he will be allowed to retire in a case where, as 
in Re Chetwynd’s Settlement, (1902) 1 Ch. 692, it is entirely proper for 
him to do so. “‘It is quite a mistake", said Lord St. Leonards, “to 
suppose that a trustee, who is entitled to be discharged from his trust, is 
bound to show to the Court that there is some other person ready to 
accept the trust. The Court refers it tothe master to appoint a new 
trustee, but if no person will accept the trust, it may find itself obliged 
to keep the trustee before the Court, and not discharge him. The Court 
will, however, take care that the trustee shall not suffer thereby.” 
See Courtenay v. Courtenay, 8 J. & Lat. 583. 


It has been held that it is doubtful whether a trustee who has 
accepted the trust, and committed no breach of trust, can get discharged 
by the Court, if no other fit person can be found to act and the cestui 
que trust will not consent to his discharge. See Ardill v. Savage, 1 Ir. 
Eq. 79. His only course under such circumstances is to apply to have 
the trusts executed by the Court, (see Forshaw Hingginson :20 Beav. 
485; Gardiner v. Powne’s, 22 Beav. 397), and the Court may, upon proper 
cause, discharge the trustee without appointing a new trustee in his stead. 
See Re Chetwynds Settlement (1902) 1 Ch. 692. 


If a trustee finds the trust-estate involved in intricate and compli- 
cated questions, which were not, and could not have been in contempla- 
tion at the time when the trust was undertaken he has, in conseqence 
of that change of circumstances, a right to come to the Court to be reli- 
eyed; and the Court will judge whether the circumstances were such as to 


make it fair for him to decline acting longer on his own responsibility. 
See Agnew, p- 887. 


Discharge of representatives of trustee.—The trust-estate, upon 
the death of a sole trustee or of the sole surviving trustees, descends 
upon his representatives. If they wish to be discharged, they must 
also apply to the Court; but there is this difference that they cannot be 
charged with caprice for declining to act. See Greenwood v. Wakeford, 
1 Beav. 582; Aldridge v. Westbrook, 4 Beav. 212; Re Ridley (1904) 
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Trustee becoming unfit or ‘personally incapable’ to act.—The 
word “‘unfit” refers not only to physical incapacity but also to case 
where applicant charges trustee with breach of trust. See Assamal v. 
Somimal, A.I.R. 1930, Sind. 41: 121 I.C. 875. It is neither possi- 
ble nor necessary to limit the term “unfit” in section 73 of the 
Trusts Act, to physical fitness or personal incapacity. Under 
section 74 mere unfitness or personal incapacity is not in itself a 
sufficient disqualification. It must be an unfitness or personal incapa- 
city which in the opinion of the Court disqualifies, and when such 
disqualifications exist, a vecancy occurs, and a new appointment is to 
be made. See Tirathdas v. Parmeshwaribai, A.I.R. 1943 Sind 223. 
Under the English law it has been held that with regard to incapacity 
the word is strictly limited to incapacity of the trustee arising from 
some personal defect as illness, lunacy, or infancy. See Underhill p. 
419 and the authorities cited therein. As regards unfit to act; Under- 
hill observes: (p. 418). “With regard to a trustee becoming unfit 
to act, bankruptcy (at all events where a trust property consists of 
money or other property capable of being misappropriated, and where 
beneficiaries desire his removal) and liquidation or composition 
or conviction of dishonest crime, are grounds for his removal by the 
the Court under S. 41 of the Trustee Act, 1925, supplanting S. 25 
of the Trustee Act, 1893. Whether, however, they would enable 
a donee of a power of appointing new trustees to displace him in 
hostile proceedings on the ground of unfitness seems questionable. 
Under the old law it was held that infancy was not unfitness although 
an infant would be removed by the Court; but under S. 20 of the 
Law of Trustee Act, 1925, it is enacted that “the appointment of 

-an infant to be a trustee in relation to any settlement or trust shall be 
void, but without prejudice to the power to appoint a new trustee to 
fill the vecancy."" 

It has been held that section 73 does not entitle a beneficiary to 
ask for the verdict of the Court as to the unfitness of the sitting tru- 
stee. It was only when he makes a petition under S. 74 that the 
Court gets in an opportunity to express its opinion as to the fitness or 
unfitness of the trustee. For the appointment of a new trustee under 
S. 74 all that is necessary is that a disqualification as specified in S. 
78 should have occurred. It is for the Court to find out whether or 
not such a disqulification has occurred. See Jannat Bibi v. Vali 
Ullah, A. I. R. 1949 All. 810. 


Where a trust deed makes a provison for the appointment of a 


inui trust i 
new trustee hy the continuing trustees, the appointment of a new 
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trustee cannot be validly made by some of the trustees only without 
consent and concurrence of all the trustees; and hence an appointment 
of a new trustee by a meeting at which some of the existing trustees 
are not present is not valid and the newly appointed trustee ‘cannot 
act as such. See Mohammad Jaffar v. Mohammed Jan Mohammed, 
A.L.R. 1914 Bom. 222; 46 Bom L.R. 240; I.L.R. 1943 Bom. 420. 
For the settlor has entrusted the trust property and its management 
to all the trustees, and the beneficiaries are entitled to the benefit 
of their collective wisedom and experience. See Luke v. South Kan- 
sington Hotel Co. (1879) 11 Ch.D. 121. 


Provision for appointment by founder--In the case of a trust the 
heirs of the founder or his legal representatives have a right to be 
appointed trustees where no trustees are in existence or where no 
provision has been made by the founder by the appointment of fresh 
trustees after the death of those originally appointed. See Kashinath 
v. Gangubai, A.I.R. 1929 Bom. 193; 31 Bom. L.R. 319; 117 I.C. 523. 
Trustee appointed by will of author of trust cannot be removed by 
Court on application of person other than beneficiary. See Nathabat 
v. Vaghjibhai, A.I.R. 1928 Bom. 20. But see also A.I.R. 1928 Mad. 
574 and A.I.R. 1919 All. 310. Where power is given onthe death 
or retirement of a trustee to some person to appoint another person in 
place of deceased or retiring trustee, the word "other" in the power 
of appointment means other that the trustee dying or retiring and not 
other than the appointer. The appointer can therefore appoint himself 
a trustee. See Fazlhussein v. Mohammedally, A.I.R. 1943 - Bom. 3606; 
LL.B. 1943 Bom.495; 45 Bom. L.R. 614; 210 I.C. 183. Sampson, 
In re Sampson, v. Sampson (1906) (L Ch. 435 not followed. In 
Kothandaramaswami v. Pappammal (A.I.R. 1925 Mad 218), it was 
held that succession to trusteeship of property follows the ordinary 
tule of Hindu Law and consequently a Hindu widow is entitled to 
succeed to the trusteeship as heir to her husband, if there is no special 
custom to the contrary. 


Petition for appointment.of trustee under section 74 of the Indian 
Trusts Act; 1882: 


In Tirathdas v. Parmeshwaribai, (A.I.R. 1948 Sind 2923, per 
Weston J.) it was held that section 74 expressly confers upon the 
beneficiary a right to apply to the Court by petition, not by suit for 
the appointment of a new trustee, and such appointment may then be 
M by the Court, not only when a vacancy has ocoured because of 
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death or absence from British India, but also when any “disqualification” 
contemplated in section 78 renders a new appointment necessary, 
The right to apply under S 74 is subject to the restriction that an 
appointment under S. 73 is found to be impracticable. But in Jannat 
Bibi y. Wali Ullah (A.I.R. 1949 All. 810), it was held that there is, 
nothing in S. 74 to limit its application only to non-contentious cases. 
In fact S. 74 gives power to the Court to appoint a new trustee on the 
ground of unfitness or personal incapacity of an existing trustee, the 
proceeding in its very nature cannot be non-contentious. Indeed, 
even in the case of appointment of a new trustee in place of a 
deceased one, the matter may be disputed by rival claimants. It is 
true that no right of appeal is given by the Act against the order 
passed under S. 74, but the order is revisable. Even if a regular suit 
for the removal of a trustee and the appointment of another person 
in his place is maintainable it is an alternative procedure. The 
beneficiary may either move the principal Civil Court of original 
jurisdiction by a petition under S.74 or may bring a regular suit. 
See A.I.R. 1928 Bom. 20 and A.I.R. 1948 Sind 223 dissented from. 
See also A.I.R. 1944 Mad. 574. 


Where one of the trustee is excluded from the administration of 
trust estate in consequence of which the trustee renounces the trust, the 
trustee, thereby, either disclaims or refuses within the meaning of S. 
73, and an application for removal and appointment of trustee under 
S. 74 is competent. See Assanmal v. Samimal, A.I.R. 1930 Sind 41. 


Cestui que trust may be appointed--A person beneficially intere- 
sted, and even the tenant-for-life under the trust-deed, may be 
appointed a new trustee; unless the instrument shows an intention to 
the contrary. Bee Forster v. Abraham, L.R. 17 Eq. 351. 


New trustee should be within jurisdiction—It has been held 
that the new trustees should be persons within the jurisdiction of the 
Court. Where, however, property in the English funds was settled 
upon a lady on her marriage with an American and she went to reside 
with her husband in America, the subsequent appointment of three 
American trustees though not expressly authorised by the settlement; 
was held to be valid. See Meimertzhagen v. Davis, 1 Coll. 835; Re 

- Austin’s Settlement, 88 L.T.N.S. 601; Re Cunnard's Trusts, 27 W.R. 52: 
Re Simpson (1897) 1 Ch. C.A. 256. 


Trustee paid to retire—An appointment of a new trustee in con- 
sideration of a sum of money paid to the appointer is bad. Seo 
Surgeon v. Crossland, 3 Sm. & G. 192; and so is the appointment of a 
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trustee for the purpose of committing a breach of trust. In such a 
case the retiring trustee will remain liable. See Palairet-v. Carews 82 
Beay. 567; Head v. Could (1898) 2 Ch. 250. . 


Appointment must be complete.—The retiring trustee must be 
careful not to part with the trust fund until he is convinced that his 
successor has been properly appointed, for if the appointment of the new 
trustee is bad, and any breach of trust has been committed, the retiring 
trustee will remain liable. See Pearce v. Pearce, 22 Beav. 248. And 
he must sce that the circumstances under which he retires are those con- 


templated by the settlor; See Agnew; p. 335 citing Lewin, on Trusts, 
12th Edn., p- 559. 


Other illustrative cases.——(1) Where breach of trust is caused by 
mistake of trustee, it is unnecessary to ask for his removal; the Court in 
such cases should direct the transferee to make restitution to the trustee. 


See Subramanian Chettyar v. Rajah Rajesara Dorais 32 Mad. 4906; 
2 I.C. 963. i 


(2) The dismissal of a trustee for the time being on account of 
gross neglect and violation of the trust does not entail a forfeiture of the 
hereditary office which descends to the next heir, if of the full age. If 
the next heir is a minor, some other trustee will be appointed until the 
minor attains majority. See Mutuu Kumara Mudaliar v. Palaniappa 
Chettiar, 10 I.C. 300. 


(3) Where certain persons managed temple-property as de jacto 
trustees, claiming to the Archakas and appropriated for their use sur- 
plus income of property and where inam register showed that property 
was granted to temple, it was held that appointment was not bona fide 
and they must account for moneys received by them and being here- 
ditary, must be removed for breach of trust. See Gopalacharyulu v. 
Lakshminarayana; A.I.R. 1929 Mad. 875 114 I.C. 650. " 


Survival of’ trust-—scope of section 76 of the Indian Trusts Act, 
1882:—-Trustees take the trust.estate as joint tenants, and therefor, on 
-the death of discharge of one; the estate, office and power survive to his 
-co-trustees or trustee. See Lane v. Devenham, ll Hare, 188; Watson v. 
Pearson,2 Ex. 581. A bare authority committed to several persons is 
determined by the death of any one, but if coupled with an interest, it 
passes to tho survivors. See Eyre v. Countess of Shaftesbury, 2 P. Wms. 
108. And this right by survivorship will not be affected, merely beca- 
use there is a power of appointing new trustees, in place of those ceas- 
ing to be trustees, (see Warburton v. Sandys, 14 Sim. 622), unless the 
instrument creating the trust specially manifests such intention. See 
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Foley v. Wontner 2 & J.W. 245; Jacob v. Lucas. 1 Beav. 486. Where 
an act of Parliament declared that the survivors should, and they were 
thereby required to appoint new trustees, it was said, that the proviso 
was analogous to the common one in settlements, and the clause was not 
imperative, but merely of a directory character. See Doe v. Godwin, 1 
D. & R. 259. 


Once a founder prescribes a line of devolution as regards the trustee- 
ship on the document creating a trust, the founder has no right to alter 
the line of devolution of the trusteeship unless he had reserved such a 
power in the original document itself. See Nallasivan v. Ganapathi) 
A.I.R. 1940 Mad. 633. 


Where a Mahant of a Math leaves it and remains absent for a 
long time without making any provision for the management of the trust, 
ade facto Mahant has power to act in the interest of the trust and a suit 
by such person in the interest of the trust is competent. See A.I.R. 
1941 All. 387. 


The word ‘Trustee’ means a person in whom either alone or in 
association with other persons; the trust property is vested and includes 
a manager as defined in sub section (18) of section 2 above. And thus 
it would include the Charity Commissioner if he is a trustee of any 
public trust. In such cases, if he wants to be discharged from the 
trusteeship in regard to any public trust, he will have to apply to the 
court under this section. 


474A. Where a trustee of any public trust is convicted of 


Komer oE CE Aom- an offence punishable under this Act, the Cha- 


Court for appointment rity Commissioner may apply to the Court for 


oE non, Susto whero a the appointment of a new trustee, and there- 
Act upon the provisions of sub-sections (3), (4), (5) 


and (6) of section 47 shall apply as they apply to an application 
made under sub-section (1) o£ that section.] 


^[47A. It shall be lawful for the Court upon making any 

Power to Court to vest order appointing a new trustee under sub- 
Property in new trustee. section (8) of section 47 “Lor section 47AA leither 
by the same or by any subsequent order to direct that any property 
subject to the trust shall vest in the person so appointed.] 
ne ee ES a 

1. This section was inserted by Bom. 6 of 1960, s. 23. 

2. Section 47A was inserted by Bom. 28 of 1953, s. 8. 

9. These words, figures and letters were inserted by Bom, 6 of 1900, s: 24, 
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1[47B. Nothing in section 44, "[47 or 47AAJ— 


Court not to appoint (a) shall empower any Court to appoint the 
ar y Jom missioner 3 1 H 

ROUEN of rollos Charity Commissioner to be a trustee of any 
trust and Charity Com- public trust for a religious purpose, or 

missioner not to accept 1 i issi 

E unt (b) shall entitle the Charity Commissioner to 
ment of religious affairs accept any trust, if such acceptance requires 
is involved. the Charity Commissioner to manage the affairs 


of any religious denomination or any section thereof in the matter 
of religion : 


Provided that if the author of the public trust for a religious 
purpose so intends, or the person or the authority in whom or which 
the property of such public trust vests deems it expedient, in public 
interest, the Court may appoint the Charity Commissioner the sole 


trustee of such public trust or the Charity Commissioner may accept 
such trust. 


See Ratilal v. The State of Bombay 56 Bom. L.R. 1184 & notes 
under S. 44 above. 


38. (7) When the Charity Commissioner is appointed a fructan 
Levy of administrative _ of any public trust, there shall be levied such 
Sharges- administrative charges whether by way of per- 
centage or otherwise, as the State Government may prescribe. 


(2) The charges so levied may be at diferent. rates for 
different properties or classes of properties or for different duties. 


Right of trustee to reimbursement— "Tho first principle of law,” 
said Lord Cottenham, “‘is of course to reimburse the:trustees all expen- 
ses properly incurred by them in discharge of the duties of the trust" 
“Tt is" said Lord Eldon, “‘ in the nature of the office of a trustee, 
whether expressed in the instrument of.trust or not, that the trust-pro- 
perty shall reimburse him all the charges and expenses incurred in the 
execution of the trust”. A trustee is thus entitled to be reimbursed 
for expenses out of pocket, such as the expenses caused by the employ- 
ment, of a bailiff, an agent to collect rents or book-debts and of a legal 
adviser. So he may be reimbursed for fees to counsel and travelling 
expenses if properly incurred. And it is not necessary that the instru- 


ment creating the trust should contain an expreess provision allowing 
the trustees to charge. 


1. Section 47B was inserted by Bom. 59 of 1954, s. 4. 
zm Tere ras word and letters were substituted for the word and figures “or 47: 
by Bom. 6 of 1900 cs: 25angamwadi Math Collection. Digitized by eGangotri 
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Thus it is an established principle of law that the trust ` property 
shall reimburse all the charges including administrative charges and 
expenses incurred in the execution and administration of the trust. 
This section and the rules 44, 45, 46, and 47 and the Schedule XIX to 
the rule 44, framed by a State Government prescribe for levy and re- 
covery of administrative charges from the public Trusts administered 
under the provisions of this Act. If any remission is to be given in 
the levy or recovery of the administrative charges as provided 
in this section and the rules, it can be done by the Charity Commi- 
ssioner with the previous approval of State Government. 


risi 49- a) Nothing in this Act shall be doemed to prevent’ the 
‘Transfer of proportyby transfer, by the. Oharity.Commissioner, of any 
Charity Commissioner. property vested in him as a trustee to— 


11777 (a) : the original trustee (i£ any), 
(b any other lawfully appointed trustee, or 
“E (9) any other person, if the Court zo directs. " 


RNAs (2) Upon such transfer, such property shallvest in such trustee 
and shall be held by him upon the same terms às thoso upon which 

‘it’ was held prior to the transfer and the Charity Commissioner shall 
be exempt from all liability as trustee of such property except in 

respect of acts done before such transfer : 

* Provided that in the case of any transfer under this section, 

the Charity Commissioner shall be entitled to retain out of the 
property any fees and administrative charges leviable in accordance 


with the provisions of this Aot. We 

Meaning of transfer——The word 'ítransfer" has been used in a 
wider sense than in the Transfer of Property Act.: I6 includes not 
only sales, mortgages, leases, gifts, but also vesting declarations in 
the case of moveable. property. The ownership’ of the property” is 
‘to be transferred. Inthe case of immoveable property, only a declaration 
is necessary. See Himansu v. Kumar Hasemali Khan, A.I.R. 1988, 
Cal. 818; 42 O.W.N. 1131. Section 86 provides. for. alienation of 
immoveable property of a public trust by a trustee,’ which has to 
‘be done with the provious sanction of tho» Charity Commissioner, 
but this section makes provisions for ‘the transfer by ‘the Charity 
Commissioner. The distinction is about vesting of the trust property in 
the trustee. If the Charity Commissioner wants to transfer the proper- 
ty of the public trust to any other person, he has to seek directions of 


the Court.- c Suph transfers may include the tra nelstgoueontemplated in 
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section 36, in which case if any trustee wants to transfer, sanction of 
the Charity Commissioner is necessary. As regards the transfer by 
the Charity Cemmissioner as a trustee to the original trustee or any 
other trustee lawfully appointed, no direction or permission of the Court 
is necessary. The nature of this transfer would be like vesting the 
property of the trust in the trustee. When the property is transferred 
by the Charity Commissioner, ie. when the íransfer is complete, the 
property will vest in the trustee who shall hold it upon the same 
terms as those upon which it was held prior to the transfer. From 
the date of the transfer, the Cbarity Commissioner will not be liable 
as a trustee of such property but it would be liable in respect of.:acts 
done by'him prior to the transfer of the property by him. “When 
he transfers the property of the trust under this section, he has a lien 


for the expenses incurred by him as a trustee upon such property 
of the trust. 


Lien for expenses-—A trustee is entitled to a lien upon ‘the 
trust-estate for:his out of-pocket expenses, so long as if remains trust- 
estate, (see Worral v. Harford, 8 Ves. 8; Ex parte Chippendales 
4. D. M. G. 19), but not for the expenses of any act nof warranted 
by the trust. Seo Leedham v. Chdwner, 4 K. & J. 458; Ecclesiastical 
Commissioners v. Pinney, (1900) 2.Ch. (C. A.) 786. .He may `retain ` 
the trust deed (see Darke v. Williamson, 25 Beay. 622). or retain the 
expenses out of the income, until the provision is made for. raising 
them out of the corpus, (see Stott v. Milne, 25 Ch.D. (C.A,)), and 
the cestui que trust cannot compel a conveyance until the lien is 
discharged, and this lien has priority over costs of ‘suit see Morison 
v. Morison, 7 D. M.G. 226; More v. Mc Glyn, (1904) 1 IR. 885 
Re turner (1907): 2-Ch. C.A. 216), or to any charge created by the 
cestui que trust, See Re Exhall Coal Co. 85 Beav. 449. But 
the lien cannot be given effect to by a decree for foreclosure or sale, 
for that would be the distruction of the trust itself. See Darke v. Wallia 
mson 25 Beav. 622; Bowman v. Hill (1907) 1 I.R. 451. 


Thus in the case of any transfer made by the Charity Commissio- 
ner in accordance with the provisions of this Act, he has a.lien- over 
the property of the trust for any fees or administrative charges which 
are leviable under the provisions of this Act. This section ‘is on the 
lines of section 29 of the Official Trustees Act. 1913. 


B0. In any case—— 


Suits relating to public (i) where it is alleged that there is a breach 


at of a Public trust, 
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(ii) l[where a direction is required to recover possession of a 
property belonging to a public trust] [or the proceeds thereof or 
for an account of such property or proceeds] from any person includ- 
ind a person holding adversely to the publico trust, or 


(iii) where the direction of the court is deemed necessary for 
the administration of any public trust, 


the Charity Commissioner "[aftev making such enquiry as he 
thinks necessaryl or two or more persons havin an interest in the 
trust and having obtained the consent in writing of the Charity 

. Commissioner as provided in section 51 may institute a suit whether 
contentious or not in the court within the local limits of whose juris- 
diction the whole or part of the subject matter of the trust is situate, 
to obtain a decree for any of the following reliefs :—— 


(a) an order for the recovery of the possession of such property 
‘[or proceeds thereof], 
(b) the removal of any trustee or manager, 
' (o) the appointment of a new trustee or manager, 
-5S[(oo) vesting any property.in a trustee], 
. '- (d) a direction for taking accounts and making certain inquiries, 


© (e) a declaration as to what proportion of the trust property or 
of the interest therein shall be allocated to any particular object of 
the trust, a 
(f) a direction authorisin the whole or any part of the trust 
property to be let, sold mortgaged or exchanged, 
(g) the settlement of a scheme or variations or alterations in a 
soheme already settled, or 
| (h) érantind such further or other relief as the nature of the 
case may require : 
Frovided that no suit claiming any of the reliefs specified in this 


seotion shall be instituted in respect of any public trust except in 
conformity with the provisions thereof. 


J. These words were substituted for the portion beginning wit : « 
a declaration » and ending with the words “ the possession of RN um M 
of 1960, s. 26 (a). 

2. These words were inserted by Bom. 23 of 1955 , s. 6 (] ) 

9. These words were inserted by Bom. 6 of 1960, s. 26 (b). 

4. ‘These words were added, by Bom. 23 of 1955, s. G. (2). 

D. Clauses (cc) was inserted by Bom. 28 of 1953, s. 9; 
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provided further that the Charity Commissioner may, instead 
of instituting a suit, make an application to the Court for a variation 
or alteration in a scheme already settled.] 


This section provides for theinstitution of suits relating to public trust. 

It is based on the lines of section 92, C.P. Code; but enlarges its scope 
to include suits for a declaration that a particular property is the pro- 
perty of a public trust and the recovery of such property from any 
person. According to the provisions of this Act, the matter whether a 
particular property is the property of the public trust or whether a 
trust exists and whether such trust is a public trust, have to be inquired 
into at the time when the trust is registered under the provision of 
Chapter IV of this Act. 'Thus if the trust is once registered, the ques- 
tion whether a particular trust is a public trust or not, whether a parti- 
cular property is a property of public trust, etc. cannot be reagitated. 
The section 92 of the C.P. Code did not apply unless (a) there was a 
trust created for public purposes of a charitable or religious nature, (b) 
there was a breach alleged of such trust or the direction of the ‘Court 
was deemed necessary for the administration of such trust and (c) the 
‘relief claimed was one or the other relief’mentioned in that section. If 
all these conditions mentioned above were fulfilled, the suit had to bein- 
‘stituted in conformity with the provisions of that section, i.e. to say it 
had to be instituted either by the Advocate-General or by two or more 
persons interested in the trust with the consent of the Advocate-General; 
if it was not so instituted, it had to be dismissed. But if any one of the 
three conditions was absent, the suit was outside the scope of that section 
and it could be instituted in the ordinary manner. See Madhaorao v. 
Shri Omkareshvar Ghat, (1929) 81 B.L.R. 192, 119 I.0. 775, (29) A.B. 
153. The. mere fact that a suit related to a public charitable or religious 
trust, or that it related to the property held on such trust, was, not suffi- 
cient to bring it within the scope of that section. At the same time a 
suit which was clearly within the scope of that section could not be trea- 
ted as one outside its scope, because in addition to reliefs under that sec- 
tion it claimed reliefs not allowed by that section. As this section is 
based on the lines of section 92 of the C.P. Code, the reported cases 
under that section can be usefully referred to. 


Romilly's Act:--Section 92 of the O.P. Code has been borrowed in 
part from 52 Geo. 8, see 101, called Romilly’s Act. | As to the applica- 
bility of decisions under that statute to cases under section 92 of the C.P. 
Code see Rangasamt Naickan v. Varadappa Naickan (1894) 17 Mad. 462. 


1. This proviso was added by Bom. 6 of 1900, s. 26 (c). 
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Object of the seotion:— Persons interested in any trust were if 
they could all join, always competent to maintain a suit against any 
trustee for his removal for breach of trust; but where the joining of all 
of them was inconvenient or impracticable, it was considered -desirable 
that some of them might sue without joining the others, provided they 
obtain the consent of the Advocate-General or of the Collector of the 
District; This condition was imposed to prevent an indefinite number of 
reckless and harassing suits being brought against trustees by diferent 

ersons interested in the trust, See Sajedar Raja v- Gourmohandas 
1897) 24 Cal. 418, 425; Budreedas v. Choonilal (1908) 33 Cal. 789, ,804 
D cruz D'silea, (1909) 82 Mad. 181, 185, 1 I.C. 995. The suit contem- 
plated by that section is a representative suit ie. a suit which is prose 
cuted by individuals not for their own interests, but as representatives 
of the general public [see Anandrao v. Ramdas, (1929) 48 I.A. 19, 16, 
A8 Cal. 498,,497-498, 62 I.C. 787, (21) A.P.C. 198; Gopu v. Rajammal, 
(1922) 48 Mad. L.J. 448, 69 I.O. 15, (92) A.M. 894,] in order to secure 
a. proper administration of a public trust.. See Indubhushan v. Kiron- 
„chandra (^40) A.C. 876. A decree in a suit under section 92 of the 
C.P. Code would therefore operate asres judicata under section 11 of the 
Code. See Abdul Rahiman v. Mahomed Barkat Ali, (1928) 55 1.A. 96; 155 
Cal. 519, 108 1.C. 861, (98) A.P.O. 16; Dinsha v.. Jamshetji ,.(1909).. 88 
Bom. 509, 2 I.C. 701 per Davar J., at pp. 526-581 per Beaman J., at 
pp- 562-568, 2 I.C. 701. ; A 


. Jurisdiction‘:—Under that section it was applicable both to' the 
principal Civil Court of original jurisdiction and to the Court empowered 
'in that behalf. "The suits therefore would be tried by the Civil Judge, 
‘(Senior Division) but the jurisdiction now under tho present Act is 
vested in the City Civil Court in Greater Bombay and the District 
Court elsewhere.  Dutif the trust fund is deposited with a Firm at 
Madras and that Firm has a place of business at Calcutta, the Calcutta 
‘High Court has jursdiction as the trustees could require payment at 
Calcutta. See Padmpat v. Naraindas (1982) 59 Cal. 357,1971.C 808, (82) 
A.C. 444. Where the trustees and trust fund are within the jurisdic- 
.tion of a Court, but the charity is to be found outside the jurisdiction, 
the Court has jurisdiction to pass a decree declaring the trust upon 
which the fund is to be held, but it cannot go further in the way of 
settling a scherne, and it will leave it to the Court of the place in which 
the charity is to be carried out to settle the scheme. Sce Advocate General 
^v. Punjabai (1894) 18 Bom. 551, 661. See also Ramlal v. Kishanchand 
(1924) 51 L.A. 72, 81, 82, 51 Cal. 861, 372-373, 88 T-O. 53], (24) A.P.C. 


x ly th - i A 
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See Kanji v. Advocate-General, (1916) 18 B.L.R. 60, 32 1.C. 925. Under 
that section suit could be brought by the Advocate-General and outside 
the Presidency Towns by the Collector or such Officer as the State 
Government may appoint in that behalf, or by two or more persons 
having interest in the trust and having obtained the consent in writing of 
' Advoeate'General. All persons to whom sanction has been given must 
sue. A suit by some only of the persons to whom the sanction has been 
given will not lie. See Pitchayya v. Venkatakrishmacharlu (1980) 58 
Mad: 223; 124 T.C. 220, (80) A.M. 129; Venkatesha v. Ramya (1915) 88 
Mad, 1192, 26 I.0. 209. Where sanction under this section is obtained 
by several persons and ‘one of them dies before the institution of the suit 
the suit instituted: by: the rest is ‘valid: “See Sheoram v. Ramchand 
(40) A.L. 856. As for appeals one of several plaintiffs can appeal on 
the same terms and conditions:as are applicable to suits in General. 
See Alibegum v. Badrul (1938) 65 T.A. 198, (1988) Lah: 883; 174) T.C. 
870, (788) A.P.O. 184. ^s LI $i POLST 
Interest in tho trust:—Whother plaintiffs have an interest Jor 
mot has, tobe determined on the.facts, of each csse. See 41, -M.LJ. 
20; 68 I.C. 631. . Theinteres& need not be a.direct interest. . The 
interest need not be personal.  . Thus, persons,entitled to worship in a 
temple have such an interest in the trust as to enable them to. institute 
a, suit under this section against the trustees of the temple. See 
Sajedur v. Gour: Mohun (1897) 24 Cal. 418; Jugalkishore ve. Lakshmandas 
(1899) 93 Bom. 659; Chintaman v, Dhondo (1888) 15 Bom. 612, 622-628; 
Ram Churn v. Protab (1905) Cal. L.J2448. — Similarly, persons residing 
in.a village, whose business it was to conduct-pilgrims to a shrine and 
perform the worship of the idol on their behalf, were held to have a 
sufficient interest to.entitle them to sue the sheyaks or ministers of | the 
idol under this section. .See Manohar v. Lakhmiram (1888) : 12. Bom. 
247. Likewise, worshippers at a mosque have "an interest" within 
the meaning.of this section in the trusts of the mosque. ;. See Jawahar 
v. Akabar Hussain (1885) 7. All. 178, 153-181; Vaidyanatha v. Swaminatha 
(1991) 51 I.A. 282-288;-47 "Mad. 884, 891; 82 L.C. 804, (24) A.P.C. 
221. If the person suing have an interest in the trust, it is not nece- 
ssary that they should have been:personally affected by any act done 
by the person sued. See Siniarum v. Srinivasa (1927) 50 Mad. 726,102 
I.C.270, (27) A.M. 462. But the interest must be an existing 
interest’ and not a mere contingency; the mere possibility of succession 
to the managership of trust properties in respect of which the suit is 
brought is not sufficient to give a right to sue. See Mohiuddin v. 


»Sayiduddin (1998), 20, Gallus ibas hend bras Nell Bench of 
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the Madras High Court that the ''interest" contemplated by this 
section must be a present and substantial interest and not sentimental 
or remote. Thus, public Hindu temples are prima facie taken to be 
dedicated for the use of all Hindus resorting to them. But the bare 
possibility, however remote, that a Hindu of another place might desire 
to visit a temple does not give him “‘an interest" in the trust sufficient 
to entitle him to sue under this section. Hence, where a suit was 
brought under this section by a Hindu residing in Madras and another 
residing in Tellicherry in respect of a temple situated in Tellicherry, 
and it appeared that the former had gone to worship in the temple on 
one or two occasions in the past and might go there to worship in the 
future if business took him to Tellicherry, it was held that though he 
had a right as a Hindu to worship in the temple, he had not such an 
interest in the trust as to entitle him to sue under this section. Seo 
Ramachandra y. Parameshwaran (1919) 42 Mad. 860, 50 I.C. 693, 
referred to, it seems with approval in Vaidyanatha v. Swaminatha (1924) 
51 I.A. 282, 288, 47 Mad. 884, 891, 82 I. C. 804, (24) A.P.C. 221 
Where the only interest which the plaintiffs claimed to have in the 
trust property was that they were members of the community to which 
the author of the trust belonged and were residents of the town in which 
a small part of his property was situate and the proporty excluded 
from the trust, the interest of the plaintiffs (if any at all) was 
held to be merely sentimental and too remote. See Miichla v. Mitchla 
(1988) 177 I.C. 690, ('88) A.R. 889. The Lahore High Court has 
held that a right of worship constitutes an interest under the section 
(see Narinjan v. Kirpal (1994) 5 Lah. 455, 85 I.C. 111, (25) A.L 189) 
but that a bare possibility of resort for worship does not give the 
plaintiff a locus standi. See Kirpa Singh v. Ajaipal Singh (1930) 11 
Lah. 142, 194 I.C. 305, (30) AL. 1. It has been held by the 


Judicial Committee that descendants of the founder of a public Hindu . 


chattiram, although only in the female line, are ''persons having an 


interest in the trust” and consequently they areentitledto maintain a suit ` 


under this section, even though they might never themselves make use 
of the chattiram. See Vaidyanatha v. Swaminatha (1924) 51 I.A. 282, 
47 Mad. 884, 82 I.C. 804, (24) A.P.C. 221 affirming (1921) 41 Mad. 
L.J. 20, 68 I.C. 631, (21) A.M. 563. 


Consent in writing as required by S. 92 of the C.P. Code-The 
“consent in writing" as required by S. 92 of the C-P. Code must be 
a specific permission given to two or more persons by name; a per- 
mission given to one applicant. by name “and another’ is not a sufficient 


compliance with the terms of that section. See Gopal Dei v. Kanno 
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Dei (1908) 26 All. 162. The High Court of Bombay has held 
that suit under section 92 of the C. P. Code brought by only one 
plaintiff with the consent of the Advocate-General is bad at its insti- 
tution, and the plaint cannot be amended by the addition of a sec- 
ond plaintiff, though the Advocate-General may consent to the amend- 
ment, the reason given being that the section no where speaks of the 
consent of the Advocate-General to an amendment of the plaint, and 
that a suit which was bad, at its inception is not bettered by its amend- 
ment. See Darves v. Jainuddin (1906) 80 Bom. 608. On the 
other hand, it has been held by the High Court of Madras that per- 
sons interested may be added as parties to the suit with the consent 
of the Advocate-General under O. 1. r. 10. It has thus been held by 
that Court that ifa suit is brought by A alone under section 92 
of the C.P. Code (see Ramayyangar v. Krishnayyangar (1887) 10 
Mad. 185, or by A and B of whom B has no interest in the trust, (see 
Jekkam v. Sir S. Subramania (1920) 48 Mad. 720, 56 I.C. 450), the 
plaint may be amended by adding C, a person interested, as a party 
plaintiff in either case with the consent of the Advocate-General. 
Similarly, ithas been held by that Court thatif a suit be brought by 
A and B, neither of them has any interest in the trust, the plaint may 
be amended by adding the Advocate-General as a plaintiff on his 
application. See Ambalavana v. The Advocate-General (1920) 43 Mad. 
707, 55 I.C. 546. The Calcutta High Court has also held that once the 
consent of the Advocate-General or the Collector has been obtained, 
and the suit filed, any other party interested may come in and carry 


on the suit without further consent. ^ See Faizunnessa v. Gholam (1985) 
62 Cal. 1182, 39 Cal. W.N. 951. 


The ‘‘consent in writing" required by seetion 92 of the C.P. Code is 
a condition precedent to the institution of the suit, to which such consent 
relates. If, therefore, no valid consent is given before the institution of 
the suit, the suit may be dismissed or the plaintiff may be allowed to 
withdraw the suit with liberty to bring a fresh suit. The defect cannot 
be rectified after the institution of the suit. See T'ricumdas v.' Khimji 
(1892) 16 Bom. 626; Gopal Dei v. Kannu Dei (1904) 26 All. 162. And 
where such consent is given, the suit may be confined to the matters in- 
cluded in the consent, it is not competent to the Court to grant reliefs 
other than those included in the terms of theconsent. See Sayad Hussuin 
v- Collector of Kaira (1897) 21 Bom. 257; Nizam-ul-Haq v. Muhammad 
(1919) P.R. No. 144, p. 870, 51 I.C. 611; Sri Nivasa v.Venkata (1888) 
11 Mad. 148; Pitchayya Venkatakrishnamachavlu (1980) 58 Mad. 228, 
124 I.C. 220, (30) A.M. 129. Further where a suit is brougnt under 
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section 92 of the C.P. Code, no amendment should be permitted without 
the sanction of the Advocate-General. Where plaint in a suit brought 
under section 92 of the C.P. Code is amended without the consent of the 
Advocate. General, e.g., where a now party is added as defendant and 
possession of the trust property is claimed from him, the Court must 
dismiss the suit. See Abdul Rehman v. Cassam (1912) 86 Bom. 168, 11 
I.C. 726. It is an invariable practice in the Bombay Presidency for 
the Advocate-General to endorse his consent upon the plaint. See 
Suleman v. Shaikh Ismail (1915) 89 Bom. 580, 30 I. C. 17. 


In a recent case, the High Court of Bombay has held that amen- 
ments which do not substantially change the character of suit or enlarge 
the scope of the suit may be made by the Courtitself without the sanction 
of the Advocate-General or the Collector. - Amendments which enlarge 
the scope of the suit, for instance by allowing further reliefs without 
substantially changing its character, may be made with the sanction of 
the Advocate-General or the Collector. Amendments which substantially 
change the character of tke suit are not permissible even with the 
sanction of the Advocate-General or the Collector See Bapugouda v. 
‘Vinayak (1914) 48 Bom. L.R. 707. ; 


i The Advocate-General in giving his consent has to exercise his 
judgment in the matter, and see not only whether the persons suing 
are persons who have an interest in the trust, but also whether the 
. trust is a public trust of the character defined in the section, and 
whether there are prima facie grounds for thinking that there has been 
a breach of trust. See Sajedur Raja v. Gour Mohun Das (1897) 24 Cal. 
418, 428. Where the sanction given by the Advocate-General is so 
worded as to indicate that the Advocate General has not exercised his 
judgment, it is not a defect fetal to the suit but a.mere irregularity 
falling within the scope of section 92 of the C.P. Code; hence, the decree 
in the suit will not be interferred with in appeal unless the irregularity 
‘is shown to have affected the decision of the suit on the merits. See 
(1897) 24 Cal. 418, 428, Supra. . 


When an order is made against the trustee of a charity under 
section 5 (5) of the Charitable Religious Trusts Act, 1920, and the 
trustee without a reasonable excuse fails to comply with it, he shall be 
deemed to have committed a breach of trust affording ground for a 
‘suit under section 92 of the C.P. Code, and such suit may, so far as 
it is based on such failure, be instituted without the previous consent of 
.the Advocate-General and in such a suit the Court may make a decree 
-removing the trustee. See Umrao Singh v. Har Prasad (1930) 52 All., 
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868, 128 I.C. 385, (30) A.A. 582.  Ttis not necessary that the suit 
should be instituted by the party who has secured the order under the 
Charitable and Religions Trusts Act, 1920, but the reliefs claimed 
must be such as arise from the failure to produce accounts. See 


Bapiraji v. Samchandra Das (1938) 65 Mad. L.J. 690, 146 I.C. 628, 
(83) A.M. 854. : Ae 


Public purposes:—See Notes under sections 2 and 9 above. 


Any alleged breach of trust:—These words are not equivalent 
to “any alleged breach of any admitted trust". It is not, therefore, a 
condition precedent to the applicability of the section that the trust 
alleged by the plaintiffs is admitted by the defendants, See Jaffar 
Khan v. Daud Shak (1911) 13 Bom., L.R. 49, 53,9 I.C. 858. As section 
92 of the C.P. Code is not confined to the case of admitted trust, in a 
suit under that section, the Court can determine whether the suit pro- 
perty is à wakf. Seo Saiyad Maher v. Haji Alimahomed (1934) 36 Bom. 
L.R. 526 (34) A.B. 257. Public user of a temple for a long period 
without objection is strong evidence of the temple being a public temple. 
See Dharibhai v. Progdasji (1988) 40 Bom. L.R. 10t1; (38) A.B. 471. 
The fact that income of certain properties of an institution has all along 
been applied to religious and charitable purposes is strong evidence for 
holding that those purposes are purposes for which the institution exists. 
See Keshao Das v. Amar Desji (1984) Pat. 879, 156 I.C. 1099, 
(35) A.P. 111. 


Suits for declaration and for possession of trust property against 
third persons, i.e. strangers to the trust:——Suits against strangers to 
the trust, i.e. against trespassers and against transferees from trustees, 
for a declaration that property in their hands is trust property and for 
possession, were outside the scope of section 92 of the C.P. Code. The 
reason was that the relief claimed was not one of these mentioned in clauses 
(a) to (h) of that section. Such suits had to be instituted in the ordinary 
manner and not under that section. See Budree Das v. Choonilal, 
(1906) 33 Cal 789, 805, Gayaprasad. v. Bhargao (1934) 144 I.C. 506, 
(81) A.N. 144; Bhachintsingh v. Ganpatrai (37) A.L. 660. This has 
been definitely held by the Privy Council in Abdur Rahim v. Mahomed 
Barkat Ali (1998) 55 I.A. 96, 55 Cal. 519, 108 I.C. 361, (28) A..PC. 16. 
But by clause (ii) of section 50 of this Act, such suits would be coming 
within the purview of this section and suits are entertained in accordance 
with the provisions of this Act. That sectión pre-supposed the exis- 
tence of a trust for the administration of which it was necessary to 
make provision. Hence it did not apply to a suit brought solely for 
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the purpose of having a declaration of the Court that tho certain pro- 
perty was wakf, the fact of endowment being denied on the other side. 
See Jamaluddin v. Mujtaba Hussain (1903) 25 All. 681, Nihalshah v. 
Msmt Malan (1920) 2 Lah. L-J. 457; Khursaidi Begum v. Secretary of 
State, (1926) 5 Pat. 539, 94 I.C. 433, (26) A.P. 321; Miranbaksh v. 
Allah Baksh (1927) 8 Lah, 118, 99 I.C. 756, (27) A-L. 850; Shihan v., 
Abdul Alim (1980) 58 Cal 474, 130 I.C. 369, (80) A.C. 787. Nor did 
that section apply to a suit brought merely for a declaration that the 
plaintiffs are trustees of an endowment. See Budri Das v. Choonilal, 
(1906) 88 Cal. 789, 810; Ramdas v. Hanumantha (1918) 36 Mad. 864, 12 
I.C. 449. But now such suits for mere declaration will fall within this 
section and are maintainable in accordance with the provisions of this 
Act. The reported cases under section 92 of the C.P. Code under this 
head would not hold good for tho references under this Act. 


A suit fled by the plaintifs on behalf of themselves and other 
members of a particular community challanging alienation of the pro- 
perty of public trust existing for the benefit of the members of the 
community and praying that possession of suit property be restored to 
the community, is maintainable, and in such a case possession can be 
restored to the present trustees of the public trust. Such a suit is not 
governed by the provision of s. 92 of the Civil Procedure Code, 1908. 
A Court can take cognizance of events subsequent to the filing of 
the suit and mould its decree according to the circumstances existing 
at the time of passing the decree. , An appellate Court has the same 
power. Even if there is no formal order on the record granting leave to 
the plaintiffs under 0. 1, r. 8 of Civil Procedure Code, to file a suit in 
a representative capacity, a finding by the trial Court that the plaintiffs 
could sue in a representative capacity amounts to granting leave under 
0. 1. r. 8: Mukhda Mannudas v. Ohhagan Kisan, 54 Bom. L.R. 1144, 
Hanmunt v. S. of S. 82 Bom. L.R. 155. 


Where the direction of the Court is deemed necessary for 
the administration of any public trust-—'/The direction which we 
refer to in this Section, are such as are necessary for the carrying out 
of the trust and as are given to a érustee, either the existing trustee 
where there is one, or the new trustee where one is to be appointed. 
The nature of the reliefs expressly mentioned shows what is meant by 
the words ‘Deemed necessary for the administration of any such trust.’ 
Per Woodroffe, J- in Budri Das v. Choonilal (1906) 33 Cal. 789, 809. 
Even under that section a suit could be brought against persons in 
possession of the trust property who claimed adversely to the trust i.e. 
claimed to be the owners of the property. See Rayhubir v. Kesho 
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( 1889 ) 11 All 18, F. B.; Budhsingh v. Niradbaran ( 1905 ) 2 
Cal. L.J. 481; Chintaman v. Dhondo (1891) 15 Bom. 612; Zafarkha 
v. Daudshah (1911) 18 Bom. L.R. 49, 9 I.C. 858; Deosaran v. Deoki 
(1924) 8 Pat. 842, 80 I.C. 980, (24) A.P. 657, 659, or against 
persons who denied the validity of the trust, See (1993) 46 Mad. 
800, 78 I.C. 991, (728) A.M. 876. 


Order for security for costs against defendant trustee—-Scction 
10 of the Charitable and Religious Trusts Act, 1920; provided that in 
any suit instituted under section 92 of the C.P. Code, the Court trying 
such suit could if, on the application of the plaintiff and after hearing 
the defendant and making such inquiry as it thought fit, it was. satis- 
fied that such an order was necessary in the public interest, directed 
the defendant either to furnish security for any expenditure incurred, 
or likely to be ineurred, by the plaintiff in instituting and maintaining 
such suit, or to deposit from any money in his hands as trustee of the 
trust to which the suit related such sum as such Court considered 
sufficient to meet such expenditure in whole or in part; and that when 
any money has been so deposited, the Court would make over to the 
plaintiff the whole or any part of such sum for the conduct of the 
suit, but that before making over any sum to the plaintiff the Court 
could take security, from the plaintiff for the refund of the same in 
the event of such refund being subsequently ordered by the Court. 


Now section 92 of the C.P. Code is not made applicable to the 
public trusts as provided in section 52 of this Act, except in the case of 
suits which have been instituted before this Act came into force and 
they are pending. The Charitable and Religious Trusts Act, 1920, is 
also repealed. Thus, in such cases the Court will have to be guided 
by the general principles established by Law. 


Removal cf any trustee or manager.--The Bombay High Court 
has held that more lax improvident management on the part of the 
manager of a shrine, fostered by the belief that he was entitled to 
manage the trust property free from control and very much as if he 
was its absolute owner, is no ground for removing him from the trust. 
See Annaji v- Narayan (1897) 21 Bom. 556. In another case, the same 
High Court said that there is no hard and fast rule that because the 
manager of a shrine has arrogated to himself the position of owner he 
should be removed from the office of trustee, and that each case must be 
decided with reference to its circumstances. See Damodar Bhatji v. 


Bhat Bhogilal (1898) 22 Bom. 493. The Calcutta High Court has dou- 
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bted this case and held that it applies only if there has been merely a 
misunderstanding and not a wilful default. See Shilajananda v. 
Umeshanunda (1905) 2 Cal. L.J. 460. Accordingly, the Lahore High 
Court has held that the Mujawar of a Khankah is an unfit person to 
continue in office if he denies the wakf character, of the property and 
sets up an adverse claim to it. See Fazla v. Zainulab (1982) 13 Lah. 
162, 131 I.C. 632, (82) A.L. 859. A dictum of the Privy Council 
would suggest that the Bombay decisions are too indulgent. Lord 
Blanesburgh said that the standard of rectitude and accuracy expected 
from every trustee of charitable funds is of the highest, and that the 
standard must in all circumstances be maintained by the Courts if the 
safety of property held upon such trust is not to be imperilled through- 
out British India. See Gulzari Lal v. Collector of Etah (1991) 58 
I.A. 460, 53 All. 910, 182 I.C. 608, (81) A.PC. 121. Ina recent deci- 
sion, the Privy Council held that the true rule is that if it be found by 
the Court that the Mahant ofa public religious and charitable endow- 
ment, in the exercise of his duties, has put himself in a position in which 
the Court thinks that the obligations of his office in connection with the 
endowment, can no longer be faithfully discharged without danger to the 
endowment, that is a sufficient ground for his removal, if need bo, from 
both the secular and religious offices held by him. See Satish Chandra 
v- Dharnidhar (1940), 1 Cal. 266, 67 I.A. 32, 40) A.PC. 24. 


The Patna High Court removed a Sajjadanashin from the manage- 
ment of a wakf for gross mismanagement, but allowed him to retain the 
spiritual office of Sajjadanashin, See Syed Shah Mahomed Kazim v. 
Syed Ali Saghir (1932) 11 Pat. 288, 186 I.C. 417, (’82) A.P. 33. 


Trustee.--A person appointed trustee by the Court, though his 
appointment could be impeached as being illegal, was a trustee within the 
meaning of clause (a) of section 92 of the C.P. Code and not a trespasser. 
See Saiyid Ali v. Ali Jan (1918) 85 All. 98, 18 I.C. 578. So was a 
trustee de son tort, that is, a person who had not been appointed trustee; 
put who took charge of the trust, property and purported to manage it 
as trust property. See Jugal Kishore v. Lakshmandas (1899) 28 Bom. 659; 
Budree Das v- Chooni Lal (1906) 88 Cal 789, 805-808; Ram Bilas v. Nityanand 
(1922) 44 All. 652, 69 I.C. 990, (22) A.A. 542; Bihari Lal v. Shiva 
(1925) 47 All. 17, 84 I.C. 681, (24) A.A. 884; Ramdas v. Krishna Prasad 
(40) A.P. 495. The Acharya of a temple was a "constructivo" trustee 
within the meaning of section 92 of the O.P. Code and he could be sued 
as such. See Shripat prasad v. Lakshmidas (1928) 95 Bom. L.R. 747, 
84 T.O. soB C2 derpioddde Gulsatéo. Wail RGRRICY a mutt. Seo 
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Nelliappa v. Punnaivanam (1927) 50 Mad. 567, 101 I.C. 420, (27) A.M. 
614; Keshao Das v. Amar (1981) 14 Pat. 879, ('85) A.P. 111. 


Appointment of a new trustee:—A suit for the appointment of 
new trustee for a temple on the ground that the defendants were not 
the lawful trustees and that the office of trustees was therefore vacant 
was a suit under clause (b) of that section. See Netiram v. 
Venkatacharulu (1908) 26 Mad. 450; see Mitchla v. Mitchla (1938) Rang. 
276, 177 I.C. 690, (788) A-R. 839 (a case of wakf for charitable purpose.) 
Under section 92 of the O.P. Code the Court in sanctioning a scheme 
could provide for the appointment of additional or new trustee though 
such appointment might not be in conformity with the original 
constitution of the trust or with the rules in force in respect to it. See 
Prayag Doss v. Tirumala (1905) 28 Mad. 819. New trustees appointed 
under a scheme had the right to execute the decree. See Varadaiah v. 
Narasinhulu (1981) 54 Mad. 315, 184 I.C. 60, (32) A.M. 41. A suit 
lor an injunction against the defendants permanently restraining them 
from obstructing the plaintiff in the enjoyment of the property 
attached to a temple according to the turn of the plaintiff fell under 
section 92 of the C.P. Code. See Chhaganlal v. Sobharam’ (1933) 85 
Bom. L.R. 1119, (4) A.B. 26, 148 I.C. 1153. Where certain persons 
apply for being appointed trustees of a certain wakt without specifically 
praying for the removal of the existing trustees, the purpose of the 
application is nothing but the removal of the trustees and the relief 
sought for falls within the purview of section 92 of the C. P. Code. In 
such a case, though that section did not expressly bar such an 
application, it did so by necessary implication and the Court had no 
jurisdiction to entertain such an application. See Nawab Mirza v. 
Hakim Mirza Jafar, (1937) 168 I.C. 803, (’87) A.O. 881. 


Directing accounts and inquiries:—The High Court of Bombay 
held that a suit to remove the trustees of a public charity, and to 
compel them to account, and to make good the losses sustained by the 
charity by reason of default on the part of the trustees, and for the 
appointment of the new trustees was a suit within that section, though a 
relief for accounts was not one of the reliefs specifically mentioned in that 
section. See Syad v. Collector of Kaira (1897) 21 Bom. 48i Amrit Ram v. 
Ramji (1908) 10 Bom. L.R. 87. Section 92 of theC.P. Code was quite wide 
enough to entitle the Court to direct an account against a trustee and 
to order him to pay the amount found due upon taking those accounts. 
See 28 I.C. 886. It was applicable toa suit by a general trustee 
against a kattalai trustee 14 L.W. 238; 62 I.C. 911, F.B. But it did 
not apply to a svit-byaagdinushtelaipainkbtmndispiissddysetzaguti 14. L.W., 
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88; 62 I.C. 761. A suit for declaration of right for joint possession by 
an heir of the founder against another in possession without a prayer 
for a scheme did not fall under section 92. See 44 Mad. 205, 83 B.L. 
R. 1575; 1932 Bom. 65. It is not obligatory on the Court to pass a 
decree directing accounts on the remoyal of the trustee in a suit under 
setion 92 of the C.P. Code. If upon a consideration of the facts and 
circumstances of the case, when the income of the endowment is quite 
small and the expenditure does not leave much in the shape of balance 
the Court came to the conclusion that it would not be profitable to 
make an order for accounts, it was very difficult for the appellate 
Court to say that order was not justifiable or that it could be 
interferred with. 41 C.W.N.298. When the Court removes a trustee for 
mis-mauagement and breach of trust, it will not pass an order against 
him for rendition of account if it is found that the usufruct of the pro- 
perty has all along been held in the hands of the trustees for the time 
being to be applied at his discretion, and also when such an order 
would be infructuous in the sense that it would lead merely to an ex- 
pensive and laborious inquiry leading to no tangible result. See 14 
Pat. 879; 1935 p. 111. 


Manager whether liable to compound interest on sum found duc from 
him to temple. Applicability of rule of Dam-Dupat to liability of 
manager. 


In a suit for acconnts against the defendant, who was the mana- 
ger of a temple which was a public trust, it was found that the defen- 
dant had used the funds of the temple in his business. On the ques- 
tion whether the defendant should have been charged compound interest 
on the sum found due from him to the temple and whether the rule of 
Dam-Dupat was applicable to the case:— 

Held, that the defendant must be deemed to be in the position 
of a trustee vis-a-vis the temple: 

Trat as the defendant had used the funds of the temple in his 
business or had so mixed these up with his own funds that it was 
impossible to say that he had not so used it, he was liable to be charg- 
ed compound interest with yearly rests: 

That as the liability of the defendant was not founded on lending 
or contract the rule of Dam-Dupat was not applicable to the case : 

Fulchand v. Hukumchand 62 Bom. L.R. 308. 

Settling a scheme :--In settling a scheme for Management, the 


Court had a wide discretion. The wishes of the founder with regard 
to management, APTON MaDe keche CAKRA and circum- 


s. 50] OTHER FUNCTIONS AND POWERS 309 


stances of the present day, as well as the past might be taken into 
consideration; but the primary duty of the Court is to consider the 
general interests of the body of the public for whose benefit the trust 
is created and the Court might vary any rule of management which 
it finds to be impracticable or unsuited to the best interests of the insti- 
tution. 48 Cal. 1085; 31 M-L.J. 290 (P.C.) see also £8 C.W-N. 452; 66 
M.L.J. 338 (P.C.). In settling a scheme due consideration should be 
paid to the established practice of the institution and to the position of 
the persons connected with it. 8 Bom. L.R. 756. As also the interest 
of the boneficiaries see 114 I.C. 10; 88 C.W.N. 852 (P.C.). In fram- 
ing a Scheme the Court should keep in view the original purposes of 
the trust and the fact that the views of the majority of worshippers 
has changed is no ground for altering the form of worship. 7 Lah. 2753 
1926 Lah. 100. There is nothing illegal or improper in a person who 
builds a temple whether out of his own funds, or out of funds collected 
by subscriptions or getting donations from people to create a trust and 
direct by the deed of endowment in what manner it should be manag- 
ed. 1926 Mad. 1150; 51 M.L.J. 457. Where there are temple properties 
and kattalai properties, there should be a separate scheme for the 
kattalai properties. See 108 1.0. 649; 1928 Mad. 955. The Court can 
uphold a scheme settled by the co-trustees of an institution under 
which each of them was to manage the trust in rotation, 18 M.L.J. 341. 
Where a Court sanctioned a scheme for the administration of religious or 
charitable trust, the Courtcan vary the scheme from time to time accord- 
ing to the exigencies of the case. 43 Cal. 467. Trustee appointed under a 
tentative scheme can only be removed by regular suit. See 94 T.C. 610; 
1926 Mad. 799; 58 All. 588. Provision in scheme for filling up vacan- 
cies in office of trustees by application to Court is valid. 1980 M. 918. 
Reservation of permission to apply to a Court for the proper manage- 
ment of an institution is bad in a scheme decree. See 95 I.C. 5; 1926 
Mad 655; 50 M.L.J. 409. Where the founder has not provided for 
appointment to the office it is the Court’s duty to make appointment, 
1929 Bom. 193; 81 Bom. L.R. 349. In making an appointment 
although regard must be had to the line of devolution that may have 
heen prescribed in the deed of endowment, it is permissible to the 
Court, in peculiar circumstances to depart from the arrangement con- 
templated by the deed of trust itself. 41 C.W.N. 298. Under this 
section i.e. section 50 of the Bombay Public Trusts Act, 1950, the 
Court has the power to frame a scheme in respect of the public trust 
and also to vary it or modify the scheme in future suo-moto or other- 


wise and that the power of the Court to settle a scheme for the admi- 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


310 THE BOMBAY PUBLIC TRUSTS ACT, 1950 [ s. 50 


nistration of a trust is sufficiently comprehensive to include a provision 
which makes a scheme alterable by the Court, if it is found necessary 
in future. See Ram Nath v. Goverdhan, (1986) 58 All. 588, 160 1.0. 
1091, (26) AA. 97. 

A scheme once settled by the Court, cannot be altered except only 
on substantial grounds. A I.R. 1953 Bom. 892-55 Bom. L.R. 197. 

Constitution of India, Aris. 18,19:25,26-Roman Catholic Parish 
Churches-— : 

The Roman Catholic Parish churches are public religious trusts as 
defined in s. 2 (13) of the Bombay Public Trusts Act, 1950, and there- 
fore, it is necessary for these trusts to be registered under the Act. 


In s. 2 (18) of the Bombay Public Trusts Act, 1950, the word 
“means” restricts the meaning of the words “‘public trusts” to express or 
constructive trusts for either public, religious or charitable purposes. 
The word “includes” in s. 2 (18) of the Act is a word of extension and 
therefore a temple, a math etc. are specified in the definition of public 
trust with the specific object of including them within that definition 
even though ordinarily they do not fall within that definition. 


The Bombay Public Trusts Act 1950, and s. 86 thereof do not 
offend arts. ~13,19,25, and 26 of the Constitution of India, Rer. Fr. 
Farcisus v. The State of Bombay; (62 Bom. L.R. 790) 


Granting such further or other relief as the naturo of the case 
may require :--These words must be read with what has preceded as 
referring to further relief to which the party may be entitled which 
arise out of the existence of the irust in respect of which the suit has 
been brought. Therefore, where the only relief claimed in a suit was 
for declaration that certain property was wakf property, the suit did 
not come within the purview of section 92 of the O.P. Code, see Jamal- 
uddin v. Mujtada Hussain (1903) 25 All. 681, 635. But such a suit will 
fall under the present section. This general clause ought to be read 
with the preceding specific clauses and nature of the reliefs, which may 
be properly granted under it, is of the same character as the reliefs 
which may be granted under the preceding clauses. The specific claus- 
es are not merely illustrative, but furnish an indication of the nature 
of the relief which may be granted in such a suit. See Budree Das v. 
Chooni Lal (1906) 88 Cal. 789, 810. The conflict of opinion as to suits 
only for a declaration or possession appearing in the decisions of several 
Courts under section 92 of the O.P. Code is now removed by the provi- 
sions of section 50 of this Act where in the clause (ii) has been included 


and the provision for obtaining a decree for relief in c] f d (h 
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has been made. See Abdur Rahim v. Abu Mahomed Burkat Ali (1928) 
55 I.A. 96, 55 Cal. 519, 108 I.C. 861; Gafuralli v. Mohiddin (1931) 88 
Bom. L.R. 1575; 185 I.C. 806, ('82) A.B. 65; Dinsha Petit v. Jamsetji 
(1909) 33 Bom. 509 Per Dayar J., at pp. 526-531, per Beaman J.) at 
pp. 002-568, 2 I.C. 701. 


Suits tc enforce private vishts:--Suits brought not to vendicate 
or establish the right of the public in respect of a public trust, but to 
remedy an infringement of an individual right or to vendicate a private 
right could not fall in section 92 of the C.P. Code. See per Davar J.s 
in Dinsha Petit v. Jamsetji (1909) 33 Bom. 509, 529-520, 2 I.C. 701. 
Such suits were instituted in the ordinary manner. The following are 
the instances of suits of that character: 


(1) A suit by a person claiming to be a co-trustee of a certain 
darga and entitled as such to a share with the defendant trustee in the 
management and profits thereof : Miya Vali Ulla v. Sayad Bava (1898) 
22 Bom, 496. A suit by a person claiming to be a trustee against a 
rival claimant for management of the institution as such trustee: Jamiat 
Dawat v. Mohammad Sharif (88) A.L. 869. 


(2 <A suit by the trustees of a fire temple for the vindication of 
the right of menagement which was vested in and actually being 
exercised by them at the date of the obstuction by the defendants: 
Navroji v. Dastur Kharshedji (1904) 28 Bom. 20, 5t. 

(8) A suit between two individuals each claiming certain rights 
as mulawali over wakf property; Manijan v. Khadem Hossein (1905) 
32 Cal. 273. 

(4) A suit between two persons as to which of them is the lawful 
trustee of a charity: Budree Das v. Chooni Lal (1906) 33 Cal. 789, 808: 
Muhammad v. Ahmed (1918) 85 All. 459, 20 I.C. 87: Niamat Ali v. 
Ali Reza; (1914) 87 All 86, 26. I. O. 778: Puitu Lal v. Dayanand (1922) 
4t All. 721, 68 I.C. 786, (02) A.A. 499; Ayatunnessa v. Kulfu (1914) 
41 Cal. 719, 22 I.C. 677: Giyana v. Kandusami (1887) 10 Mad. 875: 
Kashinath v. Gangubai (1929) 81 Bom. L.R. 319, 117 I.C. 523, (29) 
A.B. 193: Khalifa Ganny v. Mohamed Ebrahim (1931) 9 Rang. 459, 185 
I.C. 382, (31) A.R. 822. The High Court of Bombay has held that 
where the defendant is in management of the trust property and the 
plaint also contains a relief for accounts against him, the suit is one 
under section 92 of the O.P. Code: Narayan v. Vasudeo (1924) 26 Bom. 
L.R. 950, 86.1.0. 490, 24) A.B. 518: Chhaganlal v. Sobharam (1983) 85 
Bom L.R. 1119, (31) A.B. 26. But this view conflicts with the 


Madras view. Sze (1922) 45 Mad. 113, 69 I.C. 804, (22) A.M. 17, 
cited in ill (6) below. 
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(5) It has been held by the High Court of Allahabad that the 
right of a mahomedan to use a mosque is not public but a private 
right. It is like the right to use a private road; any one who has the 
right may maintain a suit in respect of it (Jawahar v. Akbar Hussain 
(1885) 7 All. 178, at pp-182-163). To such a suit the provisions of section 
92 of the O.P. Code do not apply. Thus, it has been held that any 
Mahomedan entitled to frequent 2 mosque may; if property belonging 
to the mosque is sold by the manager of the mosque for his private 
debts, maintain a suit for a declaration that the property is wakt 
property, and to set aside the sale and evict the purchaser (Zafaryag 
Ali y. Baktawar Singh (1888) 5 All. 497). Similarly, if land attached 
to a mosque is encroached upon, any Mahomedan entitled to use the 
mosque may sue to eject the trespasser. And if the mosque 
be in a dilapidated condition and a Mahomedan frequenting the 
mosque, or one looking after it, is desirous of repairing it, but 
is obstructed by a third person, he may maintain a suit to establish 
his right to repair the mosque (Jawhar v. Akabar Hussain (1885) 7 All. 
178). The contrary, however, has been held by the High Court of 
Calcutta in Jan Ali v. Ram Nath (1832) 8 Cal. 82, and Lutefunnissa 
Bibi v. Nasirun Bibi (1885) 11 Cal. 83. According to these decisions, the 
right sought to be established in suits such as the above is not a 
private but a public right, and it can only be enforced by a suit brought 
in conformity with the provisions of section 92 of the O.P. Code. But 
in a later Calcutta case (Mohiuddin v. Sayiduddin (1893) 20 Cal. 810), 
it was pointed out that the reasoning of the Allahabad cases, showing 
that the right of a worship of each worshipper in a Mahomedan mosque 
or religious endowment was an independent right wholly irrespective of 
the rights of the other worshippers, was correct. The view taken in the 
earlier Calcutta decisions is, it is submitted, not correct. See Vaidyanatha 
v. Swaminatha (1924) 51 I.A. 282, 288, 47 Mad. 881, 891, 82 I. C. 801. 
(24) A.PO. 221. And it cannot be sustained since the decision of the 

‘Privy Council in Abdur Rahim v. Alu Mahomed Barkat Ali. See (1928) 
55 I.A. 96, 55 Cal. 519, 108 I.C. 361, ('28) A.PC. 16. 


(6) A suit by a trustee against a co-trustee for accounts: Appana 
v. Narasinga (1922) 45 Mad. 118, 69 I.C. 804, (22) A.M. 17 (E.B; 
Bapuji v. Govindlal (1916) 40 Bom. 489, 34 I.C. 167;  Shanmukham v. 
Govinda (1988) Mad. 39, 176 1.C. 26, (88) A.M. 92. A suit for 
account against the trustee de son tort: Dharam Narain v. Suraj Narain 
(1940) All. L.J. 705, (’41) A.A. 1. 


(7) A suit by an idol as a juristio person against persons who 


nterfere unlawfully with the property of the idol or the i f 
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Darshan Lal v. Shibji (1928) 45 All. 215, 71 I.C. 420, (28) A.A. 120: 


Madhavrao v. Shri Omkareshwar Ghat (1929) 31 Bom. L.R.192, 119 I.C 
775, (299) A.B. 158. 


(8) A suit for a declaration that the plaintiff is entitled to appoint 


mutawallis. Rugghan Prasad v. Dhanno (1927) 49 All. 435, 99 I.C. 1015; 
(27) A.A. 257. 


When some of the reliefs claimed were outside the scope of section 
$2 of the C.P. Code, the Court is not justified in returning the plaint. 
It should require the plaintiff to amend his plaint by confining 
himself to the reliefs within the section or it might wait 
till it came to pronounce Judgement and dismiss the suit as to reliefs 
without the section. See Ramrup v. Ramdhari (1925) 47 All 770; 
8) I.C. 40, (95) A.A. 788. Soin a suit by worshippers for the 
appointment of trustees and for enjectment of trespassers, the Court 
may appoint trustees without passing a decree in ejectment. See 
Lachman v. Munia; (1925) 47 All. 867, 89 I.C. 639, (23) A.A. 759. 
The Legislature has by enacting this section constituted a special 
Tribunal for the trial of a class of suits which it has removed from 
the congnizance of ordinary courts. This class of suits can only be 
instituted in the special Courts mentioned in this section, i. e. in the 
City Civil Courts in Greater Bombay and in the District Court else- 
where in the Bombay State, and they can only be brought either 
by the Charity Commissioner or by two or more persons having an 
interest in the trust and having obtained the consent in writing of 
the Charity Commissioner. Sub section (2) of section 92 of the O.P. 
Code provided as follows: “Save as provided by the Religious Endow- 
ments Act, 1863, no suit claiming any of the reliefs specified in sub 
section (1) shall be instituted in respect of any such trust as is therein 
referred to execpt in conformity with the provisions of that sub- 
section”. The Religious Endowments Act, 1863, which is now repeal- 
ed from the date this Act came into force and sections 92 and 93 of 
the C.P. Code were made inapplicable to the public trusts, applied 
only to public religious endowments. ‘Section 14 of that Act provides 
that any persons interested in any mosque, temple or religious esta- 
blishment may sue the trustees or ths members of a committee for 
any misfeasance, breach of trust, or neglect of duty committed by 
them in respect of the trust vested in them, and the Court may in 
such suit direct the specific performance of any Act by them and may 
decree damage and costs against them and may also direct the 
removal of any of trustees or any member of a committee. Section 
18 provides no suit under that Act shall be instituted without the leave 
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of the Court. Now since they are repealed from the date this Act 
came into force, there is no need to consider the result of reading section 
92of the C.P. Code and the Religious Endowments Act, 1863 together. 


Death of the plaintiff pending suit--It hus been held by the 
High Court of Allahabad that where a suit is brought by two persons 
under the section, and one of them dies pending the suit, the suit 
abates unless some other person is brought on the record in place of 
the deceased. Such person must be one who has an interest in the 
trust, and he must have obtained the consent of the Advocate.Gene- 
ral as required by this section. See Chhabile Ram v. Durga (1915) 
97 All. 996, 28 I.C. 681. On the other hand, the High Court . 
of Madras has held that a suit brought under this section being a 
representative suit no question of abutment can arise, and the Court 
has power under O 1 r. 10 (2) of the C.P. Code, to add other persons 
interested in the trust as parties not because they are the legal 
representatives of the deceased plaintiff, but because they had become 
parties to the representative’s suit by the very fact of its having been 
instituted on behalf of all persons interested in the trust, and that the 
consent of the Advocate-General to such addition is not necessary. Seo 
Parameshwaran v. Narayanan (1917) 40 Mad. 110, 84 I.C. 884; Sayyed 
v. Dost (1924) 47 Mad. L.J. 745, 85 I.C. 666, (25) A.M. 244; Bapiraji 
v. Ramchandra (1983) 65 Mad. L.J. 690, 146 I.C. 628, (33) A.M. 851. 
The Madras decisions have been followed in Lahore (see Gopi Das v. 
Lal Das (1918) P.R. No 97, p. 821, 47 I.C. 983) and Rangoon. See 
C-E. Dooply v. M.E. Moolla (1927) 5 Rang. 263, 103 I.C. 261, (727) 
A.R. 180. The Allahabad decision is in effect overruled, for the 
Judicial Committee havo held that when one of two plaintiffs dies the 
suit does not abate as the suit under this section is a representative 
suit, (see Anand Rao v. Ramdas (1921) 48 I.A. 12, 16, 48 Cal. 493, 497- 
498, 62 I.C. 737, 21) A.P.C. 123. See Ali Begum v. Badnil (1988) 
65 I.A. 198, (1988) Lah. 383, 174 I.C. 870, C38) A.P.C. 181) and has 
been in fact held overruled in a later decision. See Ram Ghulam v. 
Shyam Sarup (1934) 55 All. 687, I.C. 819, (81) A.A.1. The Bombay 
High Court has held that if the previous parties are dead or colluding 
with the defendant, other persons intersted may apply to the Court to 
be brought on the record under O. 1, r. 10, in order to apply for an 
amendment of thescheme. See Kadri v. Khubmiya (1931) 83 Bom. 
L.R.516, 138 I.C. 823, (’31) A.B. 888. 


Death of Defendant-trustee pending suit:— Where a suit is 
brought under section 92 of the C.P. Code, against a trustee not only 
for his removal but for framing a scheme, and the scheme is one of the 
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main reliefs sought, the suit does not abate on the death of the trustee, 
and his successer in office may be brought on the record as a party 
defendant. See Sivagnana v. Advocate-General (1915) 28 Mad. L.J. 
174, 27 I.C. 874. The suit, of course, would abate, if it was solely 
for the removal of the trustee. 


Tn view of the provision of section 50 of this Act, by which suits for 
declaration and possession ete. can be filed in respect of public trusts, 
the effect of section 42 of the Specific Relief Act, 1877 regarding the 
reliefs specified therein does not require to be considered. 


Dismissal of suit by trustees no bar to suit by Adyccate-Gene- 
ral.—The fact that de jure managers and trustees of 2 public charity 
have been held in a previous suit to have lost their right by limitation 
to oust de facto trustees, does not confer on the latter immunity from 
suit on the part of the Advocate-General under section 92 of the C.P- 
Code. ^ Lakshmandas v. Jugalkishore (1808) 22 Bom. 216. See also 


Gopu v. Rajmmal (1992) 48 Mad. L.J. 448, 452-458, 69 I.C. 15 (22) 
A.M. 891. 


Limitation.—Accounts against trustee de son tort.--A suit for 
account under section 92 of the C.P. Code against a trustee de son tort is 
governed not by sec. 10 of the Limitation Act, but by art. 120 Limi- 
tation Act. Such a trustee is only liable to render accounts for d ) years 
preceding tho suit. See Bihari Lal v. Shiva Narain, (1925) 47 All. 
17, 84 L.C. 631, (24) A.A 884. 


The proviso to this section lays down that no suit claiming any 
other reliefs specified in this sectiou shall be instituted in respect. of any 
public trust ‘‘except in conformity with the provisions thereof. ? This 
would mean that if a public trust is once registered and the entries. 
made in the register become final and conclusive as provided in section 
21 of this Act, no suit can be entertained by any Court as regards 
whether a trust exists or whether such trust is a public trust or in res- 
pect of any other finding on the points raised under section 19 of this 
Act. All these matters will have to be considered by the Charity 
Commissioner before giving his consent for filing any suit of the nature 
specified in this section. 


Appeali—-Section 76 of this Act states that the provisions of C.P. 
Code shall apply to all proceedings before the Court under this Act, 
save in so far as they may be inconsistent with any thing contained in 
this Act. An appeal will therefore lie to the High Court against the 
decision of the Court under this section as such decision is a decree from 
which an appeal will ordinarily lie under the provisions of the C.P. 
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Code. An order refusing to join persons as defendants in a suit under 
section 92 of the C.P. Code was a Judgment within the meaning of clause 
15 of the Letters Patent and was appealable as such. See C. E. Dooply 
v.M.E. Moola (1927) 5 Rang. 263, 108 I.C. 261, (27) A.R. 180. Where 
orders are passed merely for carrying out a scheme, they aro orders in 
execution and are appealable under section 47 of the C.P. Code. See 
U. Po Seil v. U. Pu (1988) 177 I.C. 919, (88) A.R. £63. But the 
Bombay High Court held that such orders are not open to appeal. 
See Chandraprasad v. Jina Bharti (1980) 55 Bom. 414, 183 I.C 740, 
(31) A.B. 391; Mahadeo v. Govindrao (1936) 38 Bom: T..R. 1137, 168 I.C. 
577, 27) A.B. 194. When the suits is dismissed, all the plaintiffs to- 
gether must appeal. See 100 I.C. 888; 1927 Lah. 882. Where the 
original plaintiffs prefer an appeal but fail to prosecute the same for 
sefish reasons, the Court might implead other worshippers and allow 
them to prosecute the appeal. See 28 L,W. 279; 54 M.L.J. 269. 
There is no authority for the proposition that some of the persons who 
have obtained leave can either institute a suit or can present an appeal 
when the remaining persons are alive and have not concurred either in 
the institution of the suit or in the presentation of the appeal. See 16 
L. 782; 1985 L. 251. Where an appeal was filed by four out of the 
five persons, who had obtained the consent of the Collecter and the other 
who was not impleaded as appellant owing to his absence was implead- 
ed as respondent applied to be transposed as an appellant and the 
application was granted.- It was held that the appeal was competent 
as if was presented with the concurrence and at the instance of such 
person. 16 Lah. 782. In the case of appointment of mutawalli on 
framing a scheme an appeal by the defeated candidate does not 
le where he was not a party to tho original action. 1f Pat. 
236; 1935 P. 261. Where in pursuance of compromise, decree pass- 
ed in a suit under section 92 of the C.P. Code, a commissioner was 
appointed to take an account and the Court after hearing parties finally 
passed an order declaring that the new trustees were entitled to recover 
a certain sum of money from the defendant, it was held that the order 
was a decree and appealable as such? See 5t M. 387; 60 M.L J. 167. 


Costs.—In a suit under section 92 of the C.P. Code, which was 
instituted Lona fide and in which the plaintiff's allegations are found to 
be substantiated, it is only proper that the plaintiff should get all their 
costs out of the estate See 63 C.L.J. 578. 


Suits outside the scope of s. 80 of this Act.——See notes under 
the headiag “suits to enforce private rights” above and also the follow- 


ing recent cases: Taraben v. T'he Charity Commissioner, 57 Bom. L.R. 1069. 
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ALR. 1957 Bom. 42. Suit against trespasser (unreported decision of 
the Bombay High Court in C.A. No. 364/56 decided on 8-11-57, to 
vindicate a private right or individual right. A.I.R. 1957 Madh. Pra. 
964: A.I.R. 1958 Mad. 28. By trustee landlord against tenant (Appeal 
Nos. 178 and 179 of 1956, the learned Judges of the Appellate Bench of 
the Small Causes Courts Bombay decided on 17-7-57). The Court can 
pass all consequent orders as may be necessary to protect the trust pro- 
perty, 56 Bom. L.R. 955: A.I.R. 1955 Bom. 55. 


«50A. (4) Notwithstanding anything contained in section 50, 
Power of Charity where the Charity Commissioner has reason to 
Commissioner to frame believe that, in the interest of the proper 
Rma annie or moñify ^ management or administration of a public trust, 

a scheme should be settled for it, or where two 
or more persons having interest in a public trust make an application 
to him in writing in the prescribed manner that, in the interest of 
the proper management or administration of a public trust, a scheme 
should be settled for it, the Charity Commissioner may, if, after 
giving the trustees of such trust due opportunity to be heard, he is 
satisfied that it is necessary or expedient so to do, frame a scheme 
for the management or administration of such public trust. 


(2) - Where the Charity Commissioner is of opinion that in the 
interest of the proper management or administration, two or more 
public trusts may be amalgamated by framing a commen scheme for 
the same, he may, after— 


(a) publishing a notice in the Oficial Gazette and also in at 
least two newspapers (one in English, and the other in the language 
of the region) with a wide circulation in the region in which the 
trust is registered, and 

(b) giving the trustees of such trusts and all other interested 
persons due opportunity to be heard. 

frame a common scheme for the same. 

(3) The Charity Commissioner may, at any time, after hearing 
the trustees, modify the scheme framed by him under sub-section (1) 
or sub-section (2). 

(à) The scheme framed under sub-section (1) or sub-section (2) 
or modified under sub-section (3) shall, subject to the decision of the 
competent court under section 72, have effect as a scheme settled or 


altered, as the case may be, under a decree of a Court under 
section 50.] 
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Section 50—A has been newly added by Bombay Act VI of 1960 
empowering the charity commissioner to frame, amalgamate or modify 
schemes in the interest of proper management of public trusts. A 
model form of the schemes is prepared in the office of the Charity 
Commissioner. It can be used mutatis mutandis considering the nature of 
public trusts. The model form contains 23 heads which are as follows: 


(1) Name; (2) Properties of the trust (8) Vesting of the Trust 
Property (+) Payments of management expenses (5) Objects of the Trust 
(6) Number of Trustees (7) First Trustees (8) Terms of Trustees (9) 
Appointment of new trustees, when casual vacancies arise (10) Vesting 
of property in new trustees (11) Consent of New Trustees to act ond 
their power 02) Chairman (18) Ordinary and Special Meeting (14) 
Requisitioning Meeting (15) Notice of Meeting (16) Quorum (17) 
Resolution by majority (18) Circulars (19) Minutes Book to be kept 
(20) Accounts to be kept (21) Bank accounts (22) Framing Rules (23) 
Direction by judge in Chambers. > 


B1. (1) If the persons having an interest in any public trust 
Consent of Charity intend to file a suit of the nature specified in 
Commissioner for section 50, they shall apply to the Charity 
institutionotisuit: Commissioner in writing for his consent. The 
Charity Commissicner, after hearing the parties and after making 
such inquiry as he thinks fit, may within a period of six months from 
the date on which the application is made, grant or refuse his 
consent to the institution of such suit. The order of the Charity 
Commissioner refusing his consent shall be in writing and shall state 
the reasons for the refusal. 


(2) Ifthe Charity Commissioner refuses his consent to the 
Bom. XII of 1939. institutlon of the suit under sub-section (1) the 
persons applying for such consent may file an 
appeal to the Bombay Revenue Tribunal constituted under the 
Bombay Revenue Tribunal Act, 1939, in the manner provided by 
this Act. 

(3) In every suit filed by persons having interest in any trust 
under section 59, the Charity Commissioner shall be a necessary 
party. 

(à) Subject ts the decision of the Bombay Revenue Tribunal in 
-appeal under secticn 71, the decision cf the Charity Commissioner 
under sub-section (1) shall be final and conclusive. 


Rules 27 of the Bombay Public Trusts Rules, 1951 Specifies the 
particular SéqhitedbdowathMapptiontion wees sp tAr bt 
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The persons having interestin any public trust and intending to 
file a suit of the nature specified in secion 50 of this Act, will have to 
give all the material facts and particulars in every «pplication submitted 
to the Charity Commissioner for his consent to file such a suit, as 
prescribed by rule 27 of the Bombay Public Trusts Rules, 1951. It 
is also necessary to produce copies of relevant documents along with 
the application. The Charity Commissioner has to hear the applicant 
and also has to give an opportunity of being heard to the trustees before 
granting the consent applied for. Sub rule (5) of Rule 27 lays down 
that the consent given by the Charity Commissioner has to be endorsed 
on the plaint before the same is filed in Court. It has beenaninvariable . 
practice in tho Bombay State for the Advocate-General to'endorse his 
consent upon the plaint. See Suleman v. Shaikh Ismail (1915) 89 Bom. 
580, 80 I.C. 17. The application may either be summarily dismissed 
or the consent applied for is granted. In dismissing the application, the 
Charity Commissioner has to give reasons as the order of refusal to give 
his'consent is appealable under sub section(2) of the section to the Bombay 
Revenue Tribunal in the manner provided by this Act. Under this 
section the Charity Commissioner is expected to dispose of the application 
within a period of 6 months from the date on which it is made. 


Suit between a trustee landlord and a tenant—Permission under 
section 51 is not necessory. Appeal no 178 and 179 of 1956, decided 
on 17-7-57 by the learned Judges of the Appellate Bench of the Small 
Cause Court; Bombay. 


In every suit filed under section 50 by persons having interest 
in any trust the Charity Commissioner will be a necessary party, i.e.» 
the suit will be liable to be dismissed if he is not added as a party. 
Sub section (4) provides that the decision of the Charity Commissioner 
granting or refusing consent is final and conclusive subject to the decision 
of the Bombay Revenue Tribunal in appeal under section 71 of this 
Act. The application under this section will have to be heard by the 
Charity Commissioner. The Charity Commissioner has to manitain a 
register of applications filed under this section in the form of schedule 
XI appended to the Bombay Public Trusts Rules, 1951. 


. 82. "[(4) Notwithstanding anything contained in the Code of 
Non-application of see: Civil Procedure, 1908, the provisions of sections 


Procedure Cole to 92 and 83 of the said Code shall not apply to 
DT ae, the public trust : 


ac Section 52 was renumbered as sub-section (1) of that section by Bom. 28 of 
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17 *[(2) 101] on the date of the application of the Act to 
any public trust any legal proceedings in respect of such trust are 
pending before ?[any Civil Court of competent jurisdiction] to which 
the Advocate General or the Collector exercising the powers of the 
Advocate Generalis a party, the Charity Commissioner shall be 
deemed to be substituted in those proceedings for the Advocate 
General or the Collector, as the case may be, and such proceedings 
shall be disposed of by such Court.1 


‘[(8) Any reference to the Advocate General] made in any 
instrument, scheme, order or decree of any Civil Court of competent 
-Jurisdiction made or passed, whether before or after the said date, 
shall be construed as a reference to the Charity Commissioner.] 


This Act is confined to the Public, Religious and Charitable 
Trusts in the State of Bombay. And thus, this section specifically 
provides that the provisions of section 92 and 93 of the C.P. Code shall 
not apply to the publie trusts. Further it has been provided for that 
if any legal proceedings in respect of any public trust are pending 
before any Court on the day of the application of this Act to any 
public trust, the Court in which such proceedings are pending shall 
have to dispose of them; but the Charity Commissioner will have to be 
substituted in those proceedings for the Advocate-General or the 
Collector as the case may be. Thus it is observed that the Act is not 
retrospective. The natural and ordinary way to regard statutes is as 
affecting something in future and as not affecting what has gone before 

“prima “facie”, m Scrutton L. J., in Ward v. British Oak Insurance 
Co., Lid., (1982) 1 K.B. 892. p. 397, “an Act deals with future and 
not with past events. If this were not so, the Act might annul rights 
already acquired, while the presumption is against the intention." 
Where the law is altered during the pendency of an action, the rights 
of the parties are in general decided according to the law as it existed 
when the action was begun unless the new statute shows a clear 
intention to vary such rights. See Mohammad Amir Khan v. Mohammad 
Khalil, A.I.R. 1947, Lah. 180; 226 I.C. 437. 


It is a well-established canon of construction of every statute that 


J. This portion was added by Bom. 14 of 1951, s. 13. 

2. Tho brackets, figure and word *(2) if? were substituted for the words “Provid- 
ed that if» by Bom. 28 of 1953, s. 10 (1). 

3. These words were substituted for the words “Any Court including tho High 
Court», 262d, , 3- 10(2). : 


4. Sub-section (3) was inserted, 2524 s. 10 (3). 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


8, 52A ] OTHER FUNCTIONS AND POWERS 321 


ordinarily every legislation is prospective in its effect and it does not 
affect vested rights. But it is always competent to the Legislature 
to make any piece of legislation retrospective. If, however, the 
Legislature intends to do so, it must do so by a clear intention or by 
necessary implication. In order to decide whether a new statute is 
retrospective, and if so to what extent, the Court must look at the 
relevant sections. 


Under s. 7 of the Bombay General Clauses Act, 1904, no pending 
legal proceedings can be affected by a repeal of an Act unless there is 
a different intention in the statute itself. 


A Court of law must always see that as far as possible the obvious 
intention of the Legislature is not defeated by a construction which it 
puts upon a statute passed by the Legislature. On the other hand it 
is equally clear that a Court of law should not put itself in the shoes 
of the Legislature. If the language of the statute is plain and clear, 
the intention of the Legislature can only be judged from the words and 
expressions it has used in the Act which it has passed. If there be any 
ambiguity, andif more than one construction be possible, the Court 
should lean in favour of that construction which gives effect to the Legisla- 
ture’s intention rather than that which leads to difficulties and anomalies. 


If the Legislature retrospectively affects pending proceedings, if 
would be the duty of the Court of appeal to apply toanappeal pending 
beforeit the law prevailing at the date of the appeal. The mere passing 
of the decree does not preclude a Court of appeal from taking into 
consideration the change in the law effected after she passing 
of the decree. 


See Nilkanth Ramchandra Chandole y. Rasiklal Mulchand Gujars 
51 Bom. L.R. 280-281, F.B. 


. [82A. Notwithstanding anything contained in the Indian 
RUIN e eror dica: Limitation Act, 1908, no suit against an as- 
tion iod barred bytime. signee for valuable consideration of any immov- 
IX of able property of the public trust which has 
been M or is deemed to have been registered under this Aot 
for the purpose of following in his hands, such property or the pro- 
ceeds thereof, or for an account of such property or proceeds, shall 
be barred by any length of time. 


1. This section was inserted by Bom. 23 of 1955, s. 7. 
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(Jamuna Das v. Ram Kumar), a shop-keeper agreed to collect from his 
customers a certain sum proportionate to every sale of goods made and 
hand it over to a charitable society. In respect of credit transaction, 
he bargained with the customer that a percentage of the costs of the 
goods was to be added tothe bill. Whensuch sums were in arrears 
he executed a hatchita in favour of the society promising to pay the 
amount due. Ona suit by the society to recover such amount it was 
held that the society was entitled to an account from the defendant of 
all moneys received by him for the use of the society frem subscribers 
and that the society was entitled to such money whether already paid 
or whether to be paid in future. 


Shubhkam.—Ordinarily the profits set apart by business men every 
year, for ““Shubhkam” would not constituite Dharmada as defined by 
S- 54 of this Act, and would not therefore, require registration Ch. C. 
circular No. 78 dt. 17-8-54. 


55. (1) Tie upon an application made to him or otherwise] 
the Charity Commissicner is of opinion that— 

(a) the original object for which the public 
trust was created has failed, 

(b) the income or any surplus balance cf any public trust has 
not been utilized or is not likely to be utilized, 

(c) Tin the case of a public trust other than a trust for a 
religous purpose, it is not in public interest] expedient, practicable, 
desirable, necessary or proper to carry out wholly or partially the 
original intention of the author o? the public trust ov the object for 
which the public trust was created and that the property or the 
income of the public trust or any portion thereof should be applied 
to any other charitable or religious object, 

(d) in any of the cases mentioned in sections 10 to 48 or in 
regard to the appropriation of the dharmada sums held in trust 
under section 64 the directions of the court are necessary, 

the Charity Commissicner shall [require the trustees to apply 
within the prescribed time for directions to the Court within the local 


Cy-pres. 


1. "These words were substituted for the words “ If ‘at any:time» hy Bom. 28 of 
1953, 2.12 (i. 

2. 'fhese words were substituted dor the words “it is not in public interest! by 
Bom. 59 of 1954, s. 5. 3 - 

9, Those words were substituted for the words “ givo notice in Writing to the trustee 


' to apply to the Court within the time prescerihed for directions» hy . 98 of 19% 
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limits of whose jurisdiction the whole or part of the subject matter 
of the trust is situate.] 


(2). 1f the trustees fail to make the application as required 
under sub-section (4) or if the Charity Commissioner himself is a 
trusteo or if there is no trustee of the public trust, the Charity 
Commissioner shall make an application to the court. 


Cy-pxes doctrine oxplained.—— Where tho literal execution of the 
trusts of a charitable gift becomes inexpedient or impracticable, or do 
not exhaust the whole fund the Court will execute them cy-pres, i.e. 
following as nearly as it can the original purpose. This important 
principle of cy-pres is thus expressed by Lord Eldon: “Ifa testator 
has manifested a general intention to give to a charity, the failure of 
the particular mode in which the charity is to be executed shall not 
destroy the charity; but if the substantial intention is charity, the law 
will substitute another mode of devoting the property to charitable pur- 
poses, though the formal intention as to the mode cannot be accomplish- 
ed". See Keeton, p. 150. 


Cy-pres doctrine applies to charitable trusts only.—— It is impor- 
tant to note that the cy-pres doctrine applies only to charitable but not 
to private trusts. (Fora full discussion of the application to the cy-pres 
doctrine and the cases bearing on it, the reader is referred to Keeton 
Trusts, 4th Edn. pp. 150-55). 


Instances of oy-pres application Where a general charitable 
intention is establiched the cy-pres doctrine has been applied in the 
following Classes of cases:— 


G) Where the particular object is impossible or illegal. See Att.- 
Gen. v. Vint, 8 De Q. & Sm. 704. 


(i) Where the particular object has nover existed or cannot be 
identified. Seo Re Davis, (1902) 1 Ch. 876; Re Harwood, (1986) Ch. 
985; Re Knox, (1937) Ch. 109. 


(ii) Where the particular object has existed but ceases to exist 
before the gift is vested. Unless there is a general charitable intention; 
a gift to an institution which ceases to exist before the testator’s death 
will lapse- See Re Ovey,29 Ch. D. 560; Re Rymer (1895) 1 Ch. 19 (C.A.); 
Re Harwood; supra; but there will be no lapse if the institution ceases 
to exist after the testator’s death but before the period of distribution. 
See Re Soley, 17 T.L.R. 118, and see Re Slevin, (1891) 2 Ch. 236 (C.A.). 


(iv) Where the object ceases to “exist after the gift has taken 
effect. In this case a general charitable intention will be inferred if 
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the original gift was in the first place (see Re Welsh Hospital (Netley) 
Fund, (1921) 1 Ch. 655, distinguishing Re British Red Cross Balkam 
Fund, (1914) 2 Ch. 419; and see Ite Slevin, supra) an out-and-out gift to 
the particular charitable purpose. 


Apart from the question of general charitable intention— 


(v) Where an established charity comes to an end because the 
object for which it was established has ceased to exist (see Att.-Gen. v. 
Ironmongers’ Company, 2 My. & K. 576; 10 Cl. & F. 908; He Prison 
Charities, L.R. 16 Eq. 129; Re Campden Charities, 18 Ch. D. 310. 
(C.A.)), or for any other reason, 


(vi) Where the machinery for the application of the gilt fails. 
See Re Willis, (1921) 1 Ch. 44, at p. 52. 


(vii) Where, after providing for the needs of the particular 
object, a surplus arises either immediately (see Re Kings (1923) 1 Ch. 
218; Re Robertson, (1930) 2 Ch. 71) or in the course of time. 
(See Chamberlayne v. Brockett, L.R. 8 Ch. 206. Cp. Re Standford, (1924) 
1 Ch: 73, case where there was no general charitable intention). 


There is no jurisdiction in the Court to apply cy-pres until it is 
clearly established that the directions of the testator cannot be carried 
into effect. Although the Court, where the cy-pres doctrine has to bo 
applied, may consider the comparative advantages of various charitable 
objects, it has no jurisdiction to direct a cy-pres application merely beca- 
use it thinks that the mode of application pointed out by the testator is 
inexpedient or even harmful. See Re Weir Hospital, (1910) 2 Ch. 121 
(C.A.). See Lewin on Trusts, pp. 472-478-474. 


_ Indian Casses—In the recent Madras case, Draviasundar Pillai v. 
Subramania Pillai, A-I.R. 1945 Mad. 217; (1918) M.L.J. 1328. See also 
Mirza Hidayat Beg v. Shaikh Behari Lal, A.I-R. 194i All. 225; Mohammad 
Yuruf v. A:imuddin, A I.R. 1941, All. 285; 197 M.W.N. 162; Najim- 
uddin Ahmad v. Amir Hasan, A.I.R. 1934 Pat. 448, there was a 
provision in the will that the testator should be buried in a samadhi to 
be built by his executors and a matam erected over it, where puja to 
God Shiva was to be performed daily. Tho Court held that such a 
direction could not be regarded as dedication of property to a public 
charity. It did not constitute a charitable endowment. Moreover, 
since the Matam over tomb can only be regarded as an adjunct of the 
tomb, such a building can not be deemed to be a building erected for a 
public charitable purpose even though daily worship is to be conducted 
where. . Such a. direction was held to be unlawful and the Court 
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refused to apply the doctrine of cy-pres, because there was no charitable 
intention. 
Cy-Pres 

Hindu Law:— Where a clear charitable intention is expressed, it 
will not be permitted to fail because the mode, if specified cannot be 
execu ted, but the law will substitute another mode cy-pres, that is as near 
as possible to the mode specified by the donor. But there can be no 
question of an application cy-pres, until it is clearly established that the 
mode specified by the donor cannot be carried into effect and that the 
donor had a general charitable intention. See 4 Hals. 2nd Edn. : pp. 
175, 221; Bhupati Nath v. Ram Lal (1910) 87 Cal. 128, 159 F.B., 
Santona Roy v. The Advocate General cf Bengal (1920) 25 C.W.N. 343; 
Doraisami v. Sandanathammal 1915 M.W.N. 478, Muthukrishna v. 
Ramachan tra (1918) 37 M.L.J., 489; Draiviasundaram v. Subramania 
L.L.R. (i945) Mad., 854, 859. A gift for the “worship of God” 
discloses a general charitable intention and the Court can apply the 
doctrine of cy- pres upholding the gift as a public trust; even where it not 
possible to ascertain with any degree of certainty how the donor inte- 
nded the trust to be carried out. See Velusswami Goundan v. Danda pani 
(1916) 1 M.L.J. 854, 858. The jurisdiction of the Courts to act on the 
cy pres doctrine upon the failure of a specific charitable bequest arises 
whether the residue be given to charity or not, unless upon the construc- 
tion of a will, a direction can be implied that the bequest, if it fails, 

‘should go to the residue. See The Mayor of Lyons v- the Adrocate- 
General of Bengal (1876) 8 I.A. 82, 1 Cal. 808; In the matter of Hormasji 
Framji (1908) 82 Bom.» 214; Malchus v. Broughton (1885) 11 Cal. 591; 
on appeal (1886) 18 Cl. 103. 190; Ghelabhai Gavrishankar v. Uderam 
Icharam (1912) 86 Bom., 29; Prayagdus v. Tirumala Sri Ranga Charyalu 
(1205) 28 Mad., 319. 

Where the grant is to the deity and the income is ear-marked 
for the services for which the special endowment is created, if there 
is a surplus whicb cannot be spent on these services, it would be a 
case for the application of the cy-pres doctrine; a special trustee cannot 
claim the surplus. See Sankaranarayana v. H R.E. Board, Madras 
(1948) 74 I.A. 230. I.L.R. (1918) Mad. 582. See Mayne on Hindu 
Law, pp. 917-918. 


In Ratilal v. the State of Bombay (56 Bom L.R. 1184) the 
Supreme Court held:—The doctrine of cypres as developed by the 
Equity Courts in England, has been adopted by our Indian Courts since 
a long time past. The provisions of ss. 55 and 56 have extended the 
doctrine much beyond its recognised limits and have further introduced 
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certain principles which run counter to well established rules of law rega- 
rding the administration of charitable trusts. When the particular pur 
pose for which a charitable trust is created fails or by reason of certain 
circumstances the trust cannot be carried into offcet either in whole or 
in part, or where there is a surplus left after exhausting the purposes 
Specified by the settlor, the Court would not, when there is a general 
charitable intention expressed by the settlor, allow the trust to fail, but 
would execute it cypres, that is to say in some way as nearly as 
possible to that which the author of the trust intended. In such 
cases, it cannot be disputed that the Court can frame a scheme and 
give suitable directions regarding the objects upon which the trust 
money can be spent. Itis well established that where the donor’s 
intention can be given effect to; the Court has no authority to sanction 
any deviation from the intentions expressed by the settlor on the 
grounds of expediency and the Court cannot exercise the power of 
applying the trust property orits income to other purposes simply 
because it considers them to be more expedient or more beneficial than 
what the settlor had directed. 


The provisions of s. 55 (c) read with s. 56 invade fundamental 
rights guaranteed by the Constitution in the case of religious trusts. 


A religious sect or denomination has the undoubted right 
guaranteed by the Constitution to manage its own affairs in matters 
of religion and this includes the right to spend the trust property or ‘ 
its income for the religious purposes and objects indicated by the 
founder of the trust or established by usage obtaining in a particular 
institution. To divert the trust property or funds for purposes which 
the Charity Commissioner or the Court considers expedient or proper, 
although the original objects of the founder can still be carried out, is 
an unwarrantable enoroachment on the freedom of religious institutions 
in regard to the management of their religious affairs. 


If is an established maxim of the Jain religion that devadravya 
or religious property cannot be diverted to purposes other than those 
which are considered sacred in the Jain scriptures. But apart from the 
tenets of the Jain religion, it is a violation of the freedom of religion and 
of the right which a religious denomination has, under the Constitution; 
to manage its own affairs in matters of religion, to allow any secular 
authority to divert the trust money for purposes other than those for 
which the trust was created. The State can step in only when the trust 
fails or is incapable of being carried out either in whole or in part. 


Clause (c) of e. 55 of the Bombay Public Trusts Act, which con- 
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tains the offending provision and the corresponding provision relating to 
the powers of the Court occuring in the latter part of s. 56 (1) are void. 


Since the ruling in Ratilal vs. The State of Bombay; certain amend- 
ments were made in the provisions by Bombay Act 59 of 195%. 


Under the Bombay Public Trusts Act, 1950, a trust created by 
a settlor for providing funds for an annual caste dinner to members of 
the community of the settlor is a trust for charitable purposes. 


The bequest for giving a ‘caste dinner’ does not by itself rise to & 
religious trust and the fact that the ‘caste dinner’ is to be given on the 
occasion of a religious festivale or on days which have a religious signi- 
ficance does not invest the trust for providing feasts on those days with 
the character of a religious trust. The object of a settlor in providing 
fonds for an annual caste dinner to the members of his community be- 
ing a charitable object, the Court is competent to entertain an applica- 
tion under s. 55 of the Bombay Public Trusts Act; 1950, and, if the 
Court Comes to the conclusion that the income from the funds has not 
been utilised for the public trust for which it was intended, to direct 
application of the accumulated fund Cy-pres. Chhotalal v. Charity 
Commissioner of Bombay 59 Bom. L.R. 349. 


Once a grant is made for religious purposes; it becomes irrevocable. 
Seo Juggut Mohini v. Sokheemoney (1871) 14 M.I.A. 289, 302. The 
beneficial ownership cannot under any ciremstances revert to the 
founder or his heirs. If the objects of the endowment are not carried 
out, the founder or his heirs may bring a suit to have the funds 
applied to their lawful purposes, but they cannot resume the grant. 
See Ram Narayan v. Ramoon (1874) 23 W-R. 76; Mohesh Chunder v. 
Koylash Chunder (1869) 11 W-R. 448. Ifthe trust fails for want of 
objects, they may move the Court to apply the funds cy-pres, that is to 
say, to other objects as nearly as may be of a similar character. See 
Mayor Lyons v. Ady.-Gen of Bengal (1876) 26 W.R. 1. See Mulla on 
Hindu Law, p. 491. 


Mahomedan Law 

Doctrin of Cy-Pres:—Where a clear charitable intention is 
expressed in the instrument of wakf, it will not be permitted to fail 
because the objects, if specified, happen to fail but the income will be 
applied for benefit of the poor or to objects as near as possible to the 
objects which failed. Sce Kulsom Bibee v. Golam Hossein (1905) 10 
C.W.N. 449, 484-185; Salebhai v. Safiabu (1912) 86 Bom. 111, 12 I.C. 
702; Hashim Ali v. Ifat Ara Hamidi Begum (1942) 46 C.W.N. 561, 74 
Oal. L.J. 261, (42) A.C. 180. 
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The doctrine is not applicable unless the original wakf is valid. 
A wakf that is void for uncertainty cannot be validated by the appli- 
cation of the doctrine. See Punjab Sindh Dank v. Anjuman (1935) 158 
I.C. 987. See Mulla Mahomedan Law p. 168. 


By the provisions of this, section, the scope of the principle of 
cy-pres has been enlarged and allows the Charity Commissioner to 
consider the comparative advantages of various charitable objects and to 
adopt that which seems to him to be the most beneficial notwithstanding 
the doctrine of cy-pres by seeking the direction of the Court. Clauses 
(c) and (d) in sub-section (1) of this section provide that if the Charity 
Commissioner thinks that it is not in the public interest expedient, 
practicable, desirable, necessary or proper to carry out wholly or 
partially the original intention of the author of the public trust or the 
object for which the public trust was created and that the property or 
the income of the public trust or any portion thereof should be applied 
to any charitable or religious object or in any case the persons or the 
objects for whom or which the public trust is created are unascertained 
or ascertainable or some of the purposes of the charitable or religious 
trusts are deemed to be void or in any case there is no obligation 
annexed with any disposition of property for a religions or charitable 
purpose requiring the person in whose favour it is made to hold it for 
the benefit of religious charitable object or in cases where the perfor- 
mance of specific object for which the trust was created has become 
impossible or impracticable or that the society or the institution docs 
not exist or has ceased to exist the Charity Commissioner is empowered 
to propose and seek directions of the Court for application of the fund 
to any other public purpose which seems to him to be most beneficial 
notwithstanding the doctine of cy-pres. In effect if once a general 
intention in favour of charity in regard to any public trust established, 
the property can be applied to any other charitable or religious object 
under the provisions of this Act. It is practically in accordance with 
view expressd by Cozens Hardy M.R. in Re Weir Hospital (1910); 
2 Ch. 121. 


Under the provisions of this section and Rule31 of the Bombay Public 
Trusts Rules 1951, the Charity Commissioner has to give notice in writ- 
ing to the trustees to apply to the Court within three months from the 
date of the receipt of the notice from the Charity Commissioner for direc- 
tions?under section 55. If they fail to make the application as requir- 
ed uvder sub-section (1) or in case the Charity Commissioner is himself 
& sole trustee, or if there is no trustee of the public trustee, the Charity 

has himself to make an application to the Court. Under 
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Rules 31 of the Bombay Public Trusts Rules, 1951, the Charity Com- 
missioner is empowered to allow a longer time or grant extension of time 
to the trustee for making the application to the Court under this section. 
After such an application is made the Court will hear the parties and 


make an inquiry and then decide the matter and give directions under 
section 56. 


56. (1) On such application being made, the court after 
Court's power to hear hearing the parties and making an inquiry shall 
application. decide the matter and shall give directions. In 
giving the directions, the court shall, so far as may bo expedient, 
practicable, desirable "I , necessary or proper] in public interest, give 
effect to the original intenticn of the author of the public trust or the 
object for which the public trust was created. if the Court is of 
Opinion that the carrying out of such intention cr object is not wholly 
or partially expedient, practicable, desirable {necessary or prorerl 
in public interest the Court may direct the property or income of the 
public trust or any portion thereof to be applied cy;res to any other 
charitable cr religions object. In dcing so, it shall be lawful for the 
court to alter any scheme already settled or to vary the terms of any 
decree or order already passed in respect cf the public trust or the 
conditions contained in the instrument of the public trust. 

(2) Any decision or order passed by the court under sub-section 
(1) shall be deemed to be a decree of such court and an appeal shall 
lie therefrom to the High Court. 

The Court has to hear the parties interested in the public trust 
and make an inquiry under this section before deciding the matter. 
In giving directions, the Court has to give effect to the original 
intention of the author of the trust or the object for which the public 
trust was created, before applying cy-presto any other charitable or 
religious object. In doing so, the Court is also empowered to alter 
any scheme already settled or to vary the terms of the decree or order 
already existing in respect cf the public trust or the conditions embodied 
in the trust instrument. Any decision or order passed by the Court 
under this section amounts to a decree from which an appeal shall 
lie in the High Court. The Court will, therefore, have to give 
reasons for deciding the matter and giving directions for applying cy- 
pres to any oreet or religious object. The Court has to consider 
the public interest, expediency, practicability, desirability, necessary or 
Propriety in carrying out wholly or partially the original intention of 


wt These words were substituted for the words “ or necessary? by Bom. 59 of 1954, 
8. 
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the founder of the publio trust. For application of the doctrine of 
cy-pres see Notes under section 55 above. 


56A. (4) Save as hereinbefore provided in this Act, any 
Powers of trustee to trustee of a public trust may apply to the 
apply for directions. Court, within the local limits of whose jurisdic- 
tion the whole or part of the subject-matter cf the trust is situate, 
for the opinion, advice or direction of the Ccurt on any question 
affecting the management or, administration of the trust property or 
income thereof, and the Court shall give its opinion, advice, or 
direotion, as case may be, thereon: 


Provided that the Court shall not be bound to give such opinion, 
advice or direction on any question which it considers to be a quos- 
tion not proper for summary disposal. 

(2) The Court, on an application under sub-section (4), may 
give its opinion, advice or direction thereon after giving notice to 
the Charity Commissioner. The Court before giving any opinion, 
advice or direction shall afford a reasonable opportunity of being 
heard to all persons appearing in connection with the application. 

(8) A trustee stating in good faith the facts cf any matter relating 
to the trust in an application under sub-section (1), and acting upon 
the opinion, advice or direction of the Court given there on, shall be 
deemed, as far as his own responsibility is concerned, to have dis- 
charged his duty as such trustee in the matter in respect of which 
the application was made. 

(8) No appeal shall lie against any opinion, advice or direction 
given under this section. 


86B. (1) In any suit or legal proceedings in which it appears 
"Proceedings involving to the Court that any question affecting a public 
E e Costeauell uot prooeed to determine exah quet 
petro BEB one. tion until after notice has been given to the 
Charity Commissioner 
(3) If upon the receipt cf such notice or otherwise the Charity 
Commissioner makes any application in that behalf, he shall be added 
as a party at any stage of such suit or proceedings, 
(8) In this section “ Court” shall mean any Civil Court of 
competent jurisdiction in the "[State of Bombay]. 
J. Sections 56A & 56B wero inserted by Bom. 28 of 1953, s. 19, - 


2. These words were substituted for the words “territories to which this Act 
extends” by Bom. 6 of 1960, s. 28. 
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(CHAPTER VII-A. 


SPECIAL PROVISION AS RESPECTS RELIGIOUS AND CHARITABLE 
INSTITUTIONS AND ENDOWMENTS WHICH VEST IN, OR 
THE MANAGEMNT OF WHICH VESTS IN, 
THE STATE GOVERNMENT. 


When the bill was introduced into the Legislature, the following 
were the notes on clauses explaining the provisions of this chapter. 


1. Section 56C provides that the new Chapter will apply to 
every temple, mosque or endowment created for a religious or cha- 
ritable purpose which vests in, or the management of which vests in 
the State Government and which has been ‘registered, or will be 
declared by the State Government, as a public trust, A provision 


has been made for publishing a list of all such endowments in the 
Official Gazette. 


2. Section 56D provides for the power of the State Govern- 
ment to transfer the endowments or the management thereof, to a 


committee of management. On such transfer, the committee shall be 
the trusttee thereof. 


8. Section 56 E provides.for the constitution of one or more 
committees of management in each district. Every such committee 
shall consist of not less than five and not more than seven persons. 


4. Section 56 F provides for the term of office of such mem- 
bers. It shall be for five years. 


5. Section 56G provides for the disqualifications of member- 
ship of the committee. 

6. Section 56 H and 56 I empower the State Government to 
appoint a new member when a member of the committee resigns, 
dies, etc, and to appoint the chairman and treasurer of the committee. 

7. Section 56 J provides for the meeting and procedure of 
the committee. 


8. Section 56 K empowers the committee to appoint sub-co- 
mmittees. 

9. Section 56 L and 56 M provide for the appointment of a 
Secretary and the other officers and servants of a committee and for 
terms and conditions of their service: 

10. Section 56 N enumerates the duties of a committee. 

11. Under Section 56 O no act of a committee shall be invalid 
by reason of any vecanoy or defect. 


1. (This chapter was insereted by Bom,.6 of 1960 S. 29.) 
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12. Seetion 56 P empowers the State Government to issue 
directions to a committee. 

18. Section 56 Q empowers the Charity Commissioner to re- 
quire the duties of the committee to be performed and to direct the 
expenses in respect thereof to be paid out of the fund of the committee 
or the funds of the endowments concerned. 


14. 656 R empowers the State Government to supersede a 
committee. 

15. Section 56 S empowers the committee to make regulations 
gor carrying out its function. 

16. Under 56 T certain provisions of the Act will not be app- 
licable to the endowments to which Chapter VII-A applies. 


(Vide pages 811 to 812 of the Bombay Government Gazette part 
V; Dated 29th October, 159). 


560. (1) The provisions of this Chapter shall apply to every 
Provisions of Chapter temple, mosque cr endowment created for a 
VIL-A to apply to public religions cr chritable purpose (herein- 
Se LS: after in this Chapter referred to as “the endow- 
ment”), which vests in, or the management of which vests in the 
State Government and which— 


(a) has been registered under the provisions of this Act as, or. 


(b) is declared by the State Government by notification, in the 
Official Gazette, after such inquiry as it thinks fit, and after previous 
publication, to be a public trust, 


On such declaration such endowment shall be deemed to be a 
registered public trust for the purposes of this Act and the provisions 
of Chapter IV relating to the registration of public trusts, shall as far 
as may be, apply to the making of entries in the register kept under 
section 17, provided that such entries shall also conform to the provi- 
sions of this Chapter. The entries so made shall be final and 
conclusive. 

(2) The State Government shall, as soon as may be after the 
commencement of this Chapter, publish in the Oficial Gazette a list of 
such endowments as are registered as, or declared to be, public trusts; 
and the State Government may, by like notification and in like manner, 
add to or delete from such list any endowment entered therein. 


B6D. cEheJStese. (An wennmant.sh all. from, sash slate as it deter- 
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Vesting, or transfer of 1 : es 
management, of certain MINGS, and in the manner hereinafter provided, 


endowments. transfer the endowment, or the management 
thereof to a commitee (hereinafter referred to as “commitee’) and 
thereupon such endowment together with all the immoveable or move- 
able property appertaining thereto, or as the case may be, manage- 
ment thereof, shall vest in the members of such commitee; and the 
members of the commitee shall be the trustees of such endowment 
within the meaning and for the purposes of this Act. 


56E. (1) Notwithstanding anything contained in sections 47 
Committees of manage- and 50 for the purpose of vesting or transferr- 
Eme ing the management of the endowment under the 
provisions cf this Chapter, to a commitee, the State Government shall, 
by notification in the Oficial Gazette; appoint (under such name as 


may be speciled in the notification) one or more commitees for 
each district. 


(2) The commitee shall have power t» acquire, hold and dis- 
pose cf propsrty, subject to such conditions and restrictions as may 
be prescribed, and may sue and be sued in the names of all the 
members of the commitee. 


(2) A commitee shall consist of not less than five and not more 
than seven members, and the members in the case of a religious en- 
dowment shall, and in any other case may, be appointed from 
amongst persons professing the religion or belonging to the religious 
denomination (or any section thereof), for the purposes of which or 
for the benefit of whom the endowment was founded, or is being ad- 
ministered. The members shall be appointed, as far as possible, 
and in accordance sc far as can be ascertained with the goneral wish- 
es of those who are interested in the administration, of such endcwment. 


66F. (7) A member shall be appointed to a commitee for a 


Term of office of period of five years, but shall be eligible for re- 
members of commitee. appointment, 


(2  K member may, by writing under his hand addressed to the 
State Government, resign his membership of a commitee: 


Provided that such resignation shall not take effect until the 
resignation has been accepted by the State Government. 


T die (1) A person shall be disqualified for appointment as, 
NIE on or for being, a member of a commitee 
membership. _ if he— 


(a) is TNA amwadi Math Collection. Digitized by eGangotri 
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() has been convioted by a oriminal court of any offence in- 
vcolving meral turpitude; 

(c) is of unsound mind, and is so declared by a competent court; 

(d) is an undischarged insolvent; 


(e) has directly or indirectly interest in a lease or any other 
transaction relating tc the property vesting in the commitee; E 

(f) is a paid servant of the committee or has any share or in- 
terest in a contract for the supply of goods to, or for the execution 
of any works, or the performance of any service, undertaken by the 
committee in respect of the endcwment; 

(g) is found to be guilty of misconduct by the State Govern- 
ment; 

(i) in the case cf a religious endowment ceases to profess the 
religicn or to belong to the religious denomination for which the com- 
mitee is appcinted, or 


(Ò is otherwise unfit. 


(2) If it appears to the State Government that a member has 
incurred any cf the disqualifications aforesaid, the State Government 
may, after giving such member an apportunity of showing cause, and 
after considering any such cause shown, remove such person from 
membership and the dicision cf the State Government shall be final. 

(3) Notwithstanding anything contained in any other law for 
the time being in force, a member of the ccmmitee shall not be dis- 
qualified from being chosen as, and fcr being a member of, the Bom- 
bay Legislative Assembly cr the Bombay Legislative Council or any 
local authority by reason only of the fact that he is a member of 
such commitee. 


66H. The State Government may appoint a new member when 


Power of Government 4 member of a commitee-— 
to appoint new » E 
Member. (a) resigns or dies; 


(D) is for a continuous period of six months absent from India 
without leave of the Charity Commissioner; 


(c) leaves India for the purpose of residing abroad; 
(d) desires tc be discharged; 
(e) refuses to act; or 


() degemexad.hy,fhecState Gozermmonts.cor 
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661. (7) The State Government shall, from amongst the 


Chairman and trea- members of a committee, appoint a chairman and 
ee SAOL COL Utes. shall also appoint a treasurer. 
: (2) The State Government may direct that the chairman, 


treasurer and cther membcrs of the committee may be paid such 


honoraiium cr fees and allowances from such fund and in such 
manner as may be prescribed. 


553. The committee shall meet at such intervals and follow 
Meeting of and proce- such procedure in exercisind its powers and 
ure for committee. discharging its duties and functions as may be 
prescribed; but the day-to-day proceedings and routine business shall 


be despatched in accordance with regulations made by it, and appro- 
ved by the State Government, 


56K. A committee may by. resolution appoint such sub. 
Akl on raids committees as it may think fit, and may dele- 
mites. gate to them such powers and duties as it 
specides in the resoluticn; and a committee or sub-committee may 
associate with itself, generally or for any particular purpose, in 
such manner as may be determined by regulations, any person who 
is not a member, but whose assistance or advice it may desire; and 
the perscn associated as aforesaid shall have the right to take part 
in the discussions of the conmittee or sub-committee, relevant to 
that purpose, but shall not have the right to vote at any meeting 
thereof. 


56L. (1) The State Government may appoint a Secretary to 
Secro'ary and other the Commitee. 
Oiticurs of committee. (2) "The committee may appoint such officers 
(other than the Secretary).and servants as it thinks necessary for 
the efficient performance of the duties and functions of the com- 
mittee under this Act: 


Frovided that no oficer cr servant who is paid or is to be paid 
a salary of czer one hundred rupees per mensem shall be appointed 
by a committee without the previous approval of the State 
Government, : 


58M. (1) The Secretary, officers and servants shall be ap- 
AUSTIN oonditiona pointed on such terms and conditions as to 
E Secretary a ; 
and:otlier servants. service as may be prescribed by rules or, as 
the case may be, by regulations made by the committee. 
22 
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(2) The salary and allowances of the Secretary, officers and 
servants of a committee shall be paid ont of such funds as may be 
presoribed. 


65N. (1) Subject to the general and special orders of the- 
General duties of State Government, it shall be the general duty 
committee. of a committee to manage and administer the 
affairs of the endowment which vests in, or the management of which 
vests in it. It shall be the duty of a committee to so exercise the 
powers conferred and discharge the duties and functions imposed 
upon it, by or under this Act or under any instrument of trust, or a 
scheme, for the time being in force relating to such endowment as to 
ensure that such endowment is properly maintained, controlled and 
administered and the income thereof is duly applied to the object and 
purposes for which it was created, intended or to be administered. 


(2) In particular, but without prejudice to the generality of 
the foregoing provision, a committee shall— 


(a) maintain a record containing informaticn relating to the 
origin inccme, objcct and the beneficiaries of every such endowment; 


(b) prepare a budget estimating its income and expenditure ; 


(c) make regular payment of salaries and allowances and 
other sums payable to the Secretary, officers and servants of a com- 
mittee from such fund as may be prescribed ; 

(d) keep separate accounts for each such endowment ; 

(e) ensure that the income and property of the endowment 
are applied to the objects and for the purposes for which such 
endowment was created, intended or is to be administered : 

l (f) take measures for the recovery of lost properties of any 
such endowment; 

(d) institute and defend any suits and proceedings in a court 

of law relating to such endowment; 

(h) supply such returns, statistics, accounts and other infor- 
mation with respect to such endowment as the State Government may 
from time to time require; 

: (i) inspect, or cause the inspection of the properties of such 
endowment; and 

(j) generally do all such. acts as may be necessary for the 
proper control, maintenance and administration of such endowment. 
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BESO: No Act or proceeding of a committee shall be invalid by 
Act of c ittee not A 

END Ten of reason only cf the existence of any vacancy 
vacancy or defect. amongst its members, or any defect in the 


constitution thereof. 


B5P. The State Government may, from time to time, for the 
Power of State Govern- better management or administration cf any 
ment toissuvdirections. endowment issue directions to a committce. 


662. The Charity Commissioner may, with the previous sanc- 
Power of Charity Com- tion of the State Government, provide for the 
dies of Eino performance of any duty which a committee is 
be p rformed and to bound to perform under the provisions of this 
kala e in Ie] Act, or the rules or directions made or given 
from fund of com- thereunder, and may direct that the expenses 
use» crs cf the performance cf such duty be paid by 
any person who may have from time to time the custody of any 
fend belonging to the committee. If such duty is in connection with 
any endowment the payment shall be made out of the funds belonging 
t» the said endowment. : 

BER. (1) If the State Government is of opinion that a com- 
Power to supersede a mittee is unable t» perform or has persistently 
committoo. made default in the performance of, the duties 
imposed upon it by cr under this Act, or has exceeded cr abused its 
powers, the State Government may, by notiication in the Official 
Gazette, supersede tha committee for such period as may be specified 
in the notification : ; 


Frovided that, before issuing a noti‘ication under this sub-sec- 
tion, the State Government shall give a reasonable opportunity to 
the committee to show cause why it should not be superseded and 
consider the explanations and objecticns, if any, of the committee. 


- (2) Upon the publication of a notidcation under sub-section (1) 
sapersession a committee — 


(a) all the members of the committee shall as from the date 
of supersession, vecate their oZices as such members; 


(b) all the powers, duties and functions which may, by or 
under the provisions of this Act, be exercised or performed by or on 
behalf of the committee, shall, during the period of supersestisn, ba 
exercised and performed by such person or perscns as the State 
Cozernment having regard to the. provisions cf. sub-section (1) of 
section 58G may. direct; and. 
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.(o) all property vested in, or the management of which is 
vested in, the committee shall during the period of supersession vest 
in the State Government. 

(8) On the expiration of the period of supersession speci‘ied in the 
notification issued under sub-section (1), the State Government may- 

(a) extend the period of supersession for such further period 
as it may consider necessary, or 


(b) reconstitute the committee in the manner provided in seo- 
tion 56E. 

66S. (4) The committee may, with the approval cf the 
Power to make State Government, make regulations not incon- 
regulations. sistent with this Act or the rules made there- 
under for carrying out its functions under this Act. 

(2) In particular, but without prejudice to the generality of 
the foregoing provision, such regulations may provide fcr all or any 
of the following matters, namely: — 

(i) despatch of day-to-day proceedings and routine business of 
the committee under section 55J; 

(ii) the manner in which ang person who is not a member of a 
committee, or sub-committee may he associated with such committee 
or sub committee as the case may be, under section 55K; 


(iii) terms and conditions o? service of the servants of a 
committee under section 56M. 


66T, Except so far as is expressly provided in the provisions 
See on ok cer of this Chapter, nothing in sections 18, 19, 20, 24, 
Act to endowments. 43, 45, 46, 47, 47A, 47B, 50, 69, 66 and 67 shall 


apply to the endowments to which this Chapter applies.] 


—— . 


CHAPTER VIII. 
PUBLIC TRUSTS ADMINISTRATION FUND, 


Under the Bombay Public Trusts Registration Act, 1935, the 
public trusts administration fund was brought into being and contribu- 
tions were levied from the several trusts for the purpose of defraying the 
expenses of the machinary set up for registration of public trusts. 
Similar provisions have been made in the Mussalman Wakf Act, (Bom. 
Amendment), 1935, and the Bombay Parsee Publio Trusts Registration 
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Act, 1936, and in corresponding Acts in some other Presidency in the 
Dominion of India. However no such contributions aro levied on public 
trusts in England where the expenses of the Charity Commissioners are 
borne by the State, but the institution of the Charity Commissioners in 
England differs in some respects from the same instituted now in the 
Bombay State and it is a special service of a higher order undertaken 
by the State for the administration of the public trusts. For payment 
of charges and expenses incidental to the regulations of public trusts 
and generally for carrying into effect the provisions of this Act the fund 
called ‘the Public Trusts Administration Fund’ has been established and 
the amounts recovered under sections 18,48,58,61 or any sum received 
from private person or allotted by State Guvt. or Local Authority or 
any other sum directed to be credited under the provisions of this Act» 
are credited to the said fund. The ssid fund vests in the Charity Com- 
missioner and is controlled by him. Under section 59 (2) if the trustee 
of a public trust or the person charging or collectiong dharmada fails 
to pay the contribution under section 58, the Charity Commissioner is 
empowered to issue an order to any Bank or any person with whom 
any monics belonging to the public trust are held in deposit to pay the 
contribution out of such deposits standing to the credit of the public trust 
and such Bank or person to whom an order directing to pay the 
amount in issue is bound to obey such orders. It is also provided there- 
in that every payment made in pursuance of such order, the Bank or 
the person concerned shall be discharged from all liability to the public 
trust in respect of any sum or sums so paid by it or him out of the 
monies belonging to the public trusts so deposited with the Bank or the 
person. Sub section (3) of section 59 also provides for an appeal to the 
State Government if any person or Bank who has been ordered under 
sub section (2) to make the payment is aggrieved by tha order of the 
Charity Commissioner and tho State Government after making an in- 
quiry as it thinks fit may confirm, modify or cancel such order. This 
provision safeguards the interest of the Denk or the person affected by 
the order of the Charity Commissioner, by providing the remedy of 
appeal and also it sefeguards the interest of the public trusts. Subject 
to the general or special order of the State Government, the Charity 
Commissioner has full powers to apply the fund towards the payment 
of charges and expenses incidental to the regulation of public trust and 
generally for carrying into effect the provisions of this Act. The dis- 
bursements and payments are to be made in the prescribed manner. 
Section 61 of this Act provides that the State Government may direct 


that the amount of any fund for the administration of any publio trust 
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constituted under any of the Acts specified in Schedule A shall be 
credited to this public trusts administration fund as constituted unde? 
this chapter and the amount of any fund constituted under this Act fot 
the region or sub-region in which the public trusts or class of 
public trusts are registered are also credited to this fund. 1f any 
trustee contravenes e.g., fails to pay the contribution under 
section 58 of this Act, he shall be liable to be prosccuted under 
section €6 of this Act and, on conviction, be liable to be punished 
with a fine which may extend to Rs. 1000. This penalty can 
be inflicted on a person who is charging or collecting dharmada and 
fails to comply with any order of the Charity Commissioner under sec- 
tion 5! and section 58 of this Act. This provision is not applicable 
to the Charity Commissioner when he himself is the trustee of any pub- 
lic trust. Having regard to the nature of tho objects uf any class of 
the public trust or the smallness of the irc:me thereof, Govert.ment 
may remit or reduce the rates at which the contribution is levied on 
such class of trust to be paid to the public trusts administration fund. 
In certain circumstances the contribution can be paid by instalments 
ride sub rules (5) and (6) of Rule 33 of the Bombay Public Trusts 
Rules, 1951. 


ye ST. '[(D) There shall be established a fund to be called tha 
Public Trusts Adminis- Public Trusts Administration Fund. The Fund 


tration Fund. 
XXXVIII of 1957. shall vest in the Charity Commissioner.] 
Bom. XXI of 1960. (2) The following sums shall be credited to 


the said Fund, namely.— 


(a) fees and administrative charges leviable under sections 18 
and 48; 

(b) contributions made under section 53; 

' 

(c) the amount from the funds or the portion thereo? credited 
under section 61; : 

(d) any cum received from a private person; 

(e) any sum allotted by the State Government or any local 
authority; and 


(f) any other sum which may be directed to be credited by 
or under the provisions of "(this Act or tho Inter-State Corporations 


1. This sub-section was sulstituted by:Bom. 6 of 1960, s. 20. 
2. These words were substituted for tho words “this Act» by the Bombay Public 


Trusts (Corporations) Order, 1069. 
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Act, 1€57] ‘Lor the Bombay Statutory Cornorations (Regional Reorga- 
nisaticn] Act, 1960.] 


, 53. Every public trust shall pay to the Fublic Trusts Admini- 
ERE Aon ly uuo stration Fund annually such ccntributicn on 
Administration F'und. such date and in such manncr as may be 
prescribed : 

s; *[Frovided that the contribution prescribed under this section 
§ a Y oe 


(Ü im the case of a dharmada, be fixed at rates in proportion 
to the gross annual collection or receipts of the dharmada; 


(ii) in the case of other public trusts, ba fixed at rates in 
proportion to the gross annual income of such public trust.] 


T Erplanation—For the purposes of this section, the grosa 
annual income shall include gross income from all scrices in a year 
excluding donations given or oTerings made with a specific direction 
that they shall form part of the corpus of the public trust : 


Frovided that the interest or income acc) ning from such dona. 
tions or oYerings in the years following that in which they were 
given or mado shall be taken into acozunt in calculating the grosa 
annual income. 


Gifts constitute donation Vide Ch. C. decision in application No 4 
of 1955 decided on 9 2-56. 


Offerings are liable to contribution Ch. C. circular No 83, 
dt. 10-52-55. 


The amounts, articles and things placed at the foot of the idol or 
deity are offering whatever use may be made thereof. Decision of 
C.C. in Revision application No 10 of 1956,d/- 31-1-57 and Nos. 11,12,13 
& 14 of 1956 decided on 23.2-57. They are rot exempted from contribu- 
tion unless they form part of the corpus of the public trust. Donation 
received after 8-12-53 during the year from any source are exempt 
from payment of contribution (Vide amended Rule 82); for other 
exemptions see Ch. C, Circulars, No. 83 dated 10-5-55; 


No. 51—A bout taxes and valuation of temples ctc. dated 11-4-53. 
No. 56-Public Libraries, Hostels etc. dated 4-7-53. 


1. These words were inserted by Bombay Charity Commissioner (Regional Re 
organisation) Order, 1960, Sch. 
2. "This proviso was substituted for the original by Bom. 14 of 1951, s. 15. (1). 
9. This explanation was added by Bom. 14 of 195], s. 15(2). 
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N.o 68-Entrance fees etc. dated 15-12-53. 
No. 59-Sanatoria dated 22-9-53. 

No. 62-Jirnodhar dated 17-11-53. 

No. 89-Dharmada, Subh or Sara-Marg, dated 28-11-55. 

No. 57—Income; accrued outside. dated 22-7-53. 

No. 77-Goshala etc. dated 3-12-51. 

No. 61 —Government grant and education expenses dated 23-10-53. 


Distinction between Tax and Fee—A tax is undcubtedly in the 
nature of a compulsory exaction of money by a public authority for 
publie purposes, the payment of which is enforced by law.  Dut tho 
other and equally important characteristic of a tax is, that the imposi- 
tion is made for public purpose to meet the general expenses of the 
State without referenco to any special advantage to be conferred upon 
the payers of the tax. Although a tax may be levied upon particular 
classes of persons or particular kinds of property, it is imposed not to 
confer any special benefit upon individual persons and the collections 
are all merged in the general revenue of the State to be applied for 
general public purposes. Tax is a common burden and the only 
return which the tax-payer, gets is participation in the common bene- 
fits of the State. 

Fees, are payments primarily in the public interest, but for some 
special service rendered or some special work done for the benefit of 
those from whom the payments are demanded. Thus in fees there 
is always an element of quid pro quo which is absent in a tax. It 
may not be possible to prove in every case that the fees that are col- 
lected by the Government approximate to the expenses that are incur- 
red by it in rendering any particular kind of service or in performing 
any particular work for the benefits of certain individuals. But in 
order that the collections made by the Government can rank as fees, 
there must be co-relation between the levy imposed and the expenses 
incurred by the State for the purpose of rendering such services. This 
can be proved by showing that on the face of the legislative provision 
itself, the collections are not merged in the general revenue but are sot 
apart and appropriated for rendering these services. Thus two elements 
are essential in order that a payment may be regarded as a fee. In 

the first place it must be levied in consideration of certain services 
which the individuals accepted either willingly or unwillingly, and in 
the second place the amount collected must be earmarked to meet the 
expenses of rendering these services and must not go to the general 


revenue of the State to be spent for general public purposes. Too 
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much stress shculd not be laid on the presence or absence of what has 
been called the ‘coercive’ element. It is not correct to say that as 
distinguished from taxation which is compulsory payment, the pay- 
ment of fees is always voluntary, it being a matter of choice with indi- 
viduals either to accept the service or not for which fees are to be paid. 


Contributions imposed under s. 58 of the Bombay Public Trusts 
Act are really fees and not taxes. 


Section 58 is not ultra vires of the State Legislature by reason 
of the fact that it is not a tax but a fee. (Ratilal Panachand v. The 
State of Bombay, 56 Bombay Law Reporter, 1181). 


To*give relief from contribution to small public trusts having a a 
gross annual income of Rs. 1000 or less they are exempted under noti- 
fication No. 18 600/E, D. G. G. Part IV B dt. 17-6-59, p. 795. 


9. (I) If the trustee of a public trust (other than the Charity 

M 's ns recovery of Commissioner) ‘Tor the person charging or collec- 
Contribution: ting dharmada] fails to pay the contribution 
under section 58, he shall be liable to penalties provided in section 65. 


(2) The Charity Commissioner may also make an order direct- 
ing the bank in which or any person with whom any moneys 
belenging to the public trust are deposited -to pay the contributi n 
from such moneys as may be standing to the credit cf the publio 
trust or may be in the hands of such person or may from time £5 time 
be recovered from or on behalf cf the public trust by way of deposit 
by such bank or person and such bank or person shall be bound to obey 
such order, Every payment made pursuant to such order shall be 
a sufficient discharge to such benk or person fron all liability to the 
public trust in respect of any sum or sums £0 paid by it or him cut 
of the moneys belonging to the public trust so deposited with the 
bank or person. 

(3) Any bank or person who has been ordered under sub- 
section (2) to make the payment may appeal to the State Govern- 
ment and the State Government may, after making such inquiry as it 
thinks fit, confirm, modify or cancel such order. 


* 60. (4) The Fublic Trusts Administration Fund shall, subject 
icati ^ubli y : ME 

masinon of Publio to the provisions of this Act and subject to the 
und. general or special order of the State Govern- 


ment, be applicable to the payment of charges for expenses inciden- 


<1. These words were inserted by Bom. 14 of 1951, S. 16. 
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tal t» the regulation of public trusts and generally for carrying into 
effect the provisions of this Aot. 


(2) The custody and investment of the moneys to be credited 
to the Frblic Trusts Administration Fund and the disbursement and 
payment therefrom shall be regulated and made in the precsribed 
manner, 


Fublio Trusts administration Fund—Modo of application cannot 
be altered, Vide 55 Bom. L. R. §6-A.1.R. 1953 Bom. 212. 


61. On the aprlication of this Aot to any publio trust or class 
Sae Government? of public trusts which may have been registered 
direct dinni of TE under any of the Acts specided in TSchedule A] 
Fer unca any “Tor Schedule AA] ‘Ithe State Government may 
n Schedule to . D = foes 
Public Trust Admini- direct that the Charity Commissioner shall 
UE this Chavon. recover any arrears duc under any such Act 
and] that the amount of any fund for the ad- 
ministration of public trusts constituted under the said Act for the 
region or sub-region in which public trust or class of publio trusts 
was registered or any portion thereof “[including the arrears recovered 
by the Charity Commissioner] shall be credited to the Eublic Trusts 
Administration Fund constituted under this Chapter. 


CHAPTER IX. 
ASSESSORS. 


Sections 62 to 65 to this Act and Rules 3t and 35 of the Bombay 
Public Trusts Rules, 1951, provide for chocsing the assessors to assist 
and advice the Charity Commissioner, Deputy or Assistant Charity 
Commissioner in an inquiry and the manner of preparing lists of 
persons liable to serve as assessors and provision for allowances to be 
paid to such assessors when they are summoned; to serve as asst 830rs. 
The list of persons liable to serve as assessors in the region or sub-region 
concerned is pri pared by the Deputy or Assistant Charity Commissioner 
of the region or sub-region in the manner prescribed by section 62 


1. This word and letter?were:substituted for the word “tho Schedule”, 757g., 517 

2.— These words‘and :letters:were inserted.by Bom. 6 of 1960, s. 31 (a). 

3. Thesewords. wore:sulstituted?.for the words “ihe Stato Government may 
directs! zbid., s:31(b). 


4, These words were inserted, z5zg,, 5. 91(c). 
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read with Rule 3t of the Bombay Public Trusts Rules, 1951. The 
lists prepared by the Deputy or Assistant Charity Commissioner are 
sub mitted to the Charity Commissioner for approval after making such 
additions or alterations as he may think fit and the lists so finalized 
are published in the Official Gazette. The lists prepared under sub- 
section (t) of scction 62 is to be in operation for a period of thrce 
years. The lists so published may be continued in operation fur a 
further period of one year or until new lists are prepared in fub- 
stitution there of whichever period expires first. In preparing the 
lists regard is to be had to the property, character, education, age and 
religion of persons whose names are to bə entered therein. Certain 
persons as pointed out in sub-rule (2) of Rule 34 of the Bombay Public 
Trusts Rules, 1951, are exempted from liability to serve as assessors. 
It does not prescribe that the assessors are to bo chosen by lot nor does 
it say thit they ought to b» chosen in a particular manfier. It is 
entirely with the Deputy or Assistant Charity Commissioner who in 
exercise of the power vest.d in him under the provisions of this Act, 
should pay every consideration to any reasonable objection raised 
although the law does not provide for olj-ction being taken to an 
assessor. In the selection of assessors regard must be had to the 
nature of the public trust and the religious denominations of the 
members for whose benefit the inquiry is made. They ought not to 
be pleaders, nor young men fresh from college and devoid from 
experience. They ought to be persons of independezt conditions in life; 
men of judgment and experience. See Nam Dutta, 23 W.R. 35. 
Though there is no express provision for objecting to the selcction of 
the assessors, still there is no reason why an objection of presumed or 
actual partiality or interest should not be allowed, particularly when 
it is urged at the time of selection of the assessors. An objection 
regarding the relationship of land-lord and tenant or of master and 
servant creatcs an incapacity in a person to sit as an assessor in a 
ease. An objection that he is interested in a public trust may be a 
valid objection. The assessors must be chosen from the persons sum- 
moned to act as such, The reported cases under chapter XXIII, 
section 28 of the Criminal Procedure Code may be useful in this connec- 
tion. ^ Section 65 provides that the number of assessors summoned for 
any inquiry should not be less than three and not more than fivo as 
the Deputy or the Assiatant Charity Commissioner deems fit to aid and 
assist him. In the course of any inquiry at any time before its conclu- 
sion any assessor is for any sufficient cause prevented from attending 


throughout the inquiry or absents himself, the inquiry may be prcceed- 
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ed with the aid of tho other assessor or assessors.  Dutit all of them 
are prevented from attending or are absent themselves without suffi- 
cient cause, the inquiry has to be proceeded with the aid of fresh 
assessors. If any person summoned to serve as an assessor, fails to 
attend without reasonable excuse, he will he liable to be prosecuted 
under section 66 of the Act and on conviction to be punished with fine 
which may extend to Rs. 500. Under the Rules, the Charity Commi- 
ssioner, Deputy or Assistant Charity Commissioner is empowered to 
exempt any person from acting as an assessor at an inquiry for any 
sufficient reason. Tho assessors summoned are entitled to allowances 
88 prescribed in Ruls 85 of the Bombay Public Trusts, 1951; read with 
sub-section (5) of section 65 of this Act. In sub-rule (5) of the rule 34, 
provision is made that until the publication of first list of persons liable 
to serve as assessors under section 62, the lists of assessors and jurors 
and special jurors, if any, prepared under chapter XXIII of the Code 
of Criminal Procedure for the trial of sessions cases within a region 
shall be adopted without publication as the list of assessors for that re- 
gion for the purpose of inquiry under this Act. This is a transitory 
provision. The inquiry under section 19, section 22, section 28, section 
40 or any other inquiry in which by rules or general or special order 
made by the State Government in this behalf, the assessors are 
required to assist and advise the Charity Commisssioner, the Deputy or 
Assistant Charity Commissioner or any other officer appointed under 
this Act, bas to be held with tho aid and assistance ~ of the assessors 
and at the conclusion of the inquiry, the Charity Cummissioner, the 
Deputy or Assistant Charity Commissioner has to record the opinion 
of assessors in writing and require them to sign it. 


4 
62. (4) On such date as may be prescribed, the Deputy or 
Assistant Charity Commissioner shall prepare 
lists of persons liable to serve as assessors. 
(2) Every perscn between the ages cf 25 and 65 shall, except 
as may be prescribed by rules, be liable and serve as an assessor 
under this Act. 


(3) In the preparaticn of the lists, regard shall be had to 
the property, character, education, and religion of persons whose 
names are entered therein 


Lists of Assessors. 


(à) The lists so prepared shall be submitted to the Charity 
Commissioner and when approved by him shall be published in the 
Official Gazette. 

CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


S, 63-64 ] ASSESSORS j 349 


(5) The lists published under sub-section (4) shall be in ope. 
ration for a period of three years : 


Frovided that the Charity Commissioner may before ‘the expiry - 
T the said period direct any additions or alterations to be made 
erein, 


(6) The lists published under sub-section (4) shall, notwith- 
standing anything contained in sub-section (5) be deemed to be valid 
and in operation for a further period of one year or until new lists 
are prepared in substitution therecf, whichever period expires first. 


» 68. Every person summoned to serve as an assessor by Tthe 
at aoned Charity Commissioner or Deputy] cr Assistant 
place specified a Charity Commissicner shall attend at the time 
and place when and where he is so summoned to attend, unless he 


is prevented from such attendance by a reasonable excuse. 


- 62, In tho following proceedings assessors shall be summoned 
oe pue 1 weit to assist and advise the Charity Commissioner, 
summoned. Deputy or Assistant Charity Commissioner, as 


the case may be, namely:— 


"[/a) an inquiry under section 18 or an inquiry under section 
22 relating £o a public trust other than a society referred to in 
section 2 (13) :! 

3x x x x 

(c) an inquiry regarding the loss caused to a public trust in 
consequence of the act or conduct of a trustee or any other person 
under section 40: 

(à) any other inquiry in which by rules or a general or spe- 
cial order made by the State Government in this behalf, the asses- 
sors are required to assist and advise the Charity Commissioner, the 
Deputy cr Assistant Charity Commissioner, or any other officer 
appointed under this Act: 

‘Terovided that in inquiries specified in clause (a) iain no 
contest is involved the Deputy or Assistant Charity Commissioner 
may for reasons to be recorded in writing order that assessors shall 
not be so summoned. 


l. ‘These words were substitutid for the words “the Deputy? by Bom. 6 oi 1960, 


2. Clause (a) was substituted for the original by Eom. 28 of 1953, s. 14 (1). 
3. Clausv(b) was deleted, 7574, , s. 14 (2): 
& This proviso was added, z57d., 9. 14 (8) 
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-  Note—Re: An order for dispensing with the presence of assessors 
Ch. C. Circular No. 67 dt. 10-3-51. 


E 65. (1) [The Charity Commissioner or Deputy] or Assistant 
Number of assessorsio Charity Commissioner shall choose such number 
be called. Of assessors not less than three and nct more 
than five as he deems fit to aid and assist him. In any inquiry 
relat ng to a poblic trust which is for the bene‘it of the members 
belonging to a particular religious denomination, the assessors 
chosen shall, as far as may be practicable, belong to the said 
religious denominaticn. 


(2) At the conclusion of the inquiry he shall record thcir cpi- 
nion in writing and require them to sign it. The opinion so record- 
ed shall form part of the proceedings and due osnsideration shall be 
given to it in passing an order or arriving at a decision or making a 
report in the inquiry. 


(8) If in the course of any inquiry at any time before its con- 
clusion, any assessor is from any sufficient cause, prevented from 
attending throrghont the inquiry or absents himself and it is not 
practicable to enforce the attendance, the inquiry may be proceeded 
with the aid of the other assessor or assessors. 


(4) f all the assesrors are prevented from attending or absent 
themselves, without sufücient cause, the inquiry shall be proceeded 
with the aid cf fresh assessors: 

Frovided that if *[the Charity Commissioner or Deputy] or Assi- 
stant Charity Commissioner holding the inquiry is satisded that for 
sufficient and adcqucte reasons the inquiry need not be delayed, ho 
shall complete the inquiry and ?[where the enquiry is held by the 

Deputy or Assistant Charity Commissioner, hel shall report the matter 
to the Charity Commissioner, 


(6) Ths assessors shall be entitled to such allowances as may 
be prescribed. 


——— 


J. Thes) words were substituted for tho words “the Deputy” by Bom. 6 of 1960 
8. 33 (a). A 
2. "Thess words were substituted for the words “the Deputy? by Bom. 6 of 1960, 
a. 33 (b) (1). mee : 
$. These words were inserted, 75/2. 3. 33(b)(ü)- - 
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CHAPTER X. 
OFFENCES AND FENALTIES. 


66. Whcever contravenes any provision of any of the sece 
Penalty. tions mentioned in the first column of the follow. 
ing table shall, on conviction, for eaca such oYence be punished 


with fine which may extend to the amount mentioned in that: behalf 
ia the third column of the said table. 


Explanation —The entries in the second column of the said table 
headed "Subject" are not intended as the de‘initions of oTences 
described in the sections mentioned in the first column or even as 
abstracts o? those sections, but are inserted merely as references to 


the subject of the sections, the numbers of which are given in the 
first column: 


TADLE 
[ , Fine which may 
Section. Suhject. be 111p0sed 
1 2 3 
Y(Section 18, sub- .. Duty of trustee to make an applicationto Rs. 1,000 
sections (1) and(4) Deputy or Assistant Charity Commissioner 
for registration of public trust withia time. 
Section 18, -»» Duty of trustee to send memoranda ot im- Rs. 200] 
sub-section (7) movable property to certain Oiticers and 
authorities within tiine. 
Section 22 .. Failure to report a change Rs. 1,000 
{Section 22B .. Failure to make an application within the Rs. 600¢! 
time provided for.. 
Section 22C .. Failure to send memoranda within the time Rs. 100) 
provided for 
3x x x x x x 
Section 29 .. Duży of an'executor to apply for the regis: Rr. 1,000 
: tration of a pubhe trust within the time 
provided for. 
Section 32 ». Duty to keep regular accounts Rs. 1,000 
Section 35 .. Failure oryommission to invest money in Rs. 1,000 
public securitics. 
Section 59 .. aure to pay contribution under section Rs. 1,000 
58 by a trustee Ha ‘than the Charity 
Commissioner) 4[or by:a person charging 
or coll.cting dharmada]. 
Section 63 s. Requiring an assessor to attend Rs. 500 


1. These entries wore substituted for the original by Bom. 23 of 1055, s. 8 (1). 
2. These entries were inserted, 7h7d., & 8 (2). 


9. The entry relating to section 27 was deleted by Bom. 39 of 1951, s. 2, First 
Schedule. : c : 


4. Thes» words were. inserted by Bom. 14 of 1951, s. 18.. 
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67. Whoever contravenes any of the provisions of this Act or 
Other offences. — . the rules for which no specific penalty has been 
provided by this Act l[or fails without reasonable cause to comply 
with any order passed or direction issued under any cf the piovisions 
of this Act by the Charity Commissioner, Joint Charity Conmissioner 
or Deputy or Assistant Charity Commissioner] shall, on conviction, be 
punished with fine which may extend to Rs. 500. 


A trustee will be liable to prosecution if he contravenes any 
provisions of this Act; vide Ch. C. circular No. 65 di. 27-2-5t. 


A penalty for non-complianeo with any of the provisions of the 
Bombay Public Trusts Registration Act, 1935, were to be found in section 
20 and 21 of that Act. On failure to comply with the order of the 
Registrar of Public Trusts under that Act, a prosecution could be 
launched against the person committing the default, This is a 
provision for effective supervision and control by the Charity 
Commissioner in the administration of the public trust which is necessary 
for the purpose of preventing abuses in such administration of the trust 
and for the purpose of properly protecting the trust property. Graver 
offences such as criminal mis-appropriation or breach of trust can be 
dealt with under the provisions of the Indian Penal Code. Similar 
provisions were also tu be found in sections 10-A and 10-B of the 
Bombay Wakf Act, 1935. According to the Dombay decisions, 
proceedings under section 10 of that Wakf Act (1993) were not 
ordinarily criminal proceedings and the offending Mutawallis had to be 
dealt with, not by Magistrate, but by the District Judge. See 
Kalelhan v. Karim Rahman (1935) 37 Bom. L.R. 207, 156 I.C. 203,(785) 
A.B. 207. But the effect of sectons 12 and 13 of the Bombay 
Amending Act, 1925, was considered. The Bombay High Court (see 
Mahomed Hussain v. Collector of Broach (1915) Bom. 257, 46 Bom. L.R. 
925, 219 I.C. 419. (^15) A.B. 157,) the Lahore High Court, (see Shia 
Young Men's Association v. Fateh Ali Shah (1941) Lah. 895, 19+ I.C. 351 

(41) A L. 145, (F.B.) and the Madras High Court, (see Ismail Saheb 
v- Ethikasha Sarguru (1942) Mad. (1911) 2 M.L J. 541, (41) A-M.897) 
have held that under section 10 of the Act of 1923, the District Judge 
had no jurisdiction to hold an inquiry into the nature of the property 
where the alleged mutawalli denied the existence of the wakf and they 
have also held that where the mutawalli had not complied with the 
provisions of the Act, the District Judge was not empowered to impose 
a fine on him. A Full Bench of the High Court of Nagpur (see Abdul 
a o me TES 

1. Theso words wero inserted by Bom. 6 of 1960, s. 34. 
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Rauf v. Mohammad Umar (49) A.N. 187, (F.B) has held that the 
District Judge had not jurisdiction under section 10 of the Wakf Aot 
and that the proceedings had to be instituted in the ordinary Criminal 
Courts. It also decided that section 5 of that Act could not come into 
operation if section 8 had not been complied with. ^ ''Offence" means 
any act or omission made punishable by any law for the time being in 
force: see section 4 (0)—definitions of the Criminal Procedure Code. See 
Ali Mohamad v. Emperor, 28 Cr. L.J., 954, in respect of offences under 
section 10 of the Mussalman Wakt Act, 1923. The infringement of provi- 
sions of sections shown in column No. 1 of the tableinsection 66 namely 
Section 18, 22, 22B, 9220, 29, 82,85, 59 and 63 are to be proved 
from the breaches or non-compliance of these provisions. Whoever 
contravenes the provisions of these sections shall be liableto be puni- 
shed only on conviction by the Magistrate. Section 83 of this Act 
provides that no prosecution for an offence punishable under this Act 
shall be instituted without the previous sanction of the Charity Commi- 
ssioner. The object of obtaining previous sanction of the Charity 
Commissioner for prosecution of any person under this Act appears to 
protect persons from being needlessly harassed by baselens or vexatious 
prosecution at the instance of private individuals for the offences under 
this Act and to prevent innocent persons being put on trial at the 
instance of persons likely to be moved by motives of revenge. It would 
ensure prosecution only when the Charity Commissioner after due 
consideration is satisfied that there is a proper case to put a person on 
his trial and it would save the time of Criminal Courts from being 
wasted by such prosecutions. ^ Criminal proceedings cannot be institu- 
ed without the previous senction of the Charity Commissioner. Section 
82 of this Act provides that no Court inferior to that of a Presidency 
Magistrate or a Magistrate of the First Class shall try an offence 
punishable under this Act. Thus unless the requirements of the provi- 
sions of this Act are fulfilled, there can be no prosecution. Section 
67 of this Act makes provision for prosecution for offences for which 
no specific penalty has been provided under any of the provisions of 
this Act or the Rules. Section 81 of this Act provides for an indemni- 
ty from Criminal proceedings and no officer or authority or the State 
Government in respect of any thing done or purporting to be done 
under this Act in good faith can be prosecuted. When a Court or a 
judge comes across any case, where it finds that the public officer has 
departed or deviated from the path of rectitude, the Court or the Judge 


should in no uncertain terms condone; such action on the part of the 
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public officer, but when a public officer, is concientiously doing his 
duty, the Court should not permit any suggestions to be made with 
regard to his impartiality and integrity. There is nothing easier than 
& party to fling mud at persons who very often find it very difficult to 
defend their conduct; and it is the duty of the Court to protect publio 
officers from such mud flinging. See Bombay Municipality v. Govind, 
51 Bom. L. R. 190, (0.0.J.) Thus there can be no prosecution of the 
Charity Commissioner, Deputy or Assistant Charity Commissioner or 
any other officer for contravening any provisions of this Act, in doing 
his duty conscientiously. 


CHAPTER XI. 


. FUNCTIONS OF CHARITY COMMISSIONERS, PROCEDURE, 
JURISDICTION AND APPEALS, 


68. For c purposes of this Act, the following shall be the 
Duties, fnnctions an : : ioe 3 7 
Eos me of D Gs duties and functions to be performed and powers 
Assistant Charity Com- to be exercised by the Deputy or Assistant Cha- 
eame rity Commissioner for the region or sub-region 
for which he is appointed, namely:-— 


(a) to keep and maintain such books, cntries and other docu- 
ments as may be prescribed under section íf; 


(b) to hold an inquiry under section 19 or 22 for any of the 
purposes mentioned in the said section; 


(o) to record entries in the register kept under section 17 and 
to make amendments in the said entries under section 22; 


(cc) to send a memorandum under section 28-A,1; 


(d) to enter on and inspect any trust property, to call for and 
inspect any proceedings of a trustee and to call for any return state. 
ment, account or report from trustees or any person connected with 
a public trust under section 37; 

(e) to permit inspection of any statement, notice, intimation, 
account, audit note or any other dccument; ; 

(t) to prepare a list of assessors under section 62 and to choose 
and summon them under sections 63 and 65 for the purpose of inqui- 
ries under this Aot; 


1. Thie clause was inserted, by Bom. 6 of 1960 S. 35. 
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(g) to exercise such other powers and to perform such other 
duties and functions as may be prescribed. 


This chapter deals with the powers, duties and functon of the 
Charity Commissioner and the Deputy or Assistant Charity Commissioners 
in add:tion to those which have been conferred upon them in other 
sections of this Act. These powers fall under three categories, admini- 
strative, inquisitorial and Judicial. This section prescribes rather the 
limits of the powers and functions exercised by the Deputy or Assistant 
Charity Commissioner for the region or sub-regoin for which he is ap- 
pointed. These powers or duties can be better understood by the sections 
referred to herein and notes thereunder. 


. 69. For the purposes of this Act, the following shall be the 
ee of Charity oa duties to be performed and powers to be exer- 


missioner. cised by the Charity Commissioner, namely:-- 


(a) the general superintendence of the administration and carry 
ing out the purposes of this Act under section 3; 


(b) power to entertain and dispose of appeals from the findings 


of a Deputy or Assistant Charity Commissioner under section 
20,22 or 28; 


(o) power to determine which of the Deputy or Assistant Cha- 
rity Commissioners shall proceed with an inquiry relating to the regi- 
stration of any public trust under section 26; 


(d) power to direct a special audit of the accounts of a public 
trust under section 33; 


(e) power to require an auditor to forward to him a copy of a 
balance sheet and income and expenditure account under section 34; 


(€ power to permit a trustee to invest money of a public trust 
in any manner other than in public securities under section. 35; 


(s) power to sanction a sale, mortgage, exchange, gift or lease 
of immovable property belonging to a public trust under section 36; 


(h) power to enter on and inspect any trust property, to call 
for and inspect any proceedings of a trustee, and to call for any 
return, statement, account or report from trustees or any person 
Connected with a public trust under section 37; 


(i) power to hold an inquiry in regard to any loss caused to a 


public trust under section 20 and to order a surcharge under 
section 41; va 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


356 THE BOMBAY PUBLIC RUSIS ACT, 1950 [ s. 69 


- (j) "[power to the Charity Comraissioner, Bombay, to act] as 
VE of 1890. the Treasurer of Charitable Endowments under 
the Charitable Endowments Act, 1890, under section 43; 


(k) power to act as a trustee of a public trust: 
(l) power to file a suit under section 80; 
"^[((Il) power to frame, or modify scheme under section 60A]; 


(m) power to give or refuse consent to the institution of a 
suit under section Bí; 


(n) -power to give notice to trustees for the cypres application 
of the trust money and to make an application to the oourt under 
section 65; 


(o) power to publish the lists of assessors under section 62; 


. (p) to exercise such other powers and perform such other 
duties and functions as may be prescribed. 


The general superintendence of the administration of the public trust 
in the State and carrying out the purposes in this Act and the Rules 
is vested inthe Charity Commissioner and for that purpose he is invested 
"with the powers as referred to in different sections of this Act. The 
powers include the general superintendence over the public trusts in 
addition to his duties and powers as a trustee of any public trust of 
which he is so appointed and also as a treasurer of charitable endow- 
ments under the Charitable Endowments Acts, 1890. Notes under the 
different sections of the Act referred to herein may be noted. Section 
24 and section 25 of this Act empower for stay of proceedings under sec- 
tions 19 and 22 of the Act and alsofor transfer of such proceedings by the 
Charity Commissioner from one Deputy or Assistant Charity Commi- 
ssioner to another Deputy or Assistant Charity Commissioner either on 
the application of any of the persons having interest in the public trust 
or on his own motion. The powers vested under sections 24 and 25 of 
the Act appear to be limited whereas the additional duties and powers 
of the Charity Commissioner as prescribed by Rule 86 are wide 
enough for carrying out the purposes of the Act. The powers and 

‘duties enumerated in this section read with Rule86 of the Bombay Pub- 
lic Trusts Rules, 1951, appear to be on the lines indicated by section 
24 read with section 115 of the C.P. Code, i. e. the Charity Commiss- 
ioner can call for any record or proceeding from any Deputy or the 


1. These words were substituted for tho words * power to act” hy the Bombay 
Charity Commissioner (Rogional Reorganisation) Order, 1960. Sch. 
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Assistance Charity Commissioner af any time on his own motion or 
on the application of any person interested in a trust. He can stay 
the proceedings at any stage before a Deputy or Assistant Charity 
Commissioner and can stay the execution of any order, passed by a 
Deputy or Assistant Charity Commissioner and can transfer such 
proceedings pending before one Deputy or Assistant Charity Commi- 
ssioner to another for disposal. He can also transfer even a public 
trust registered in one region or sub-region or registration office to 
that of another registration office or region or sub-region. Any per- 
son interested in public trust has to make out a strong case for trans- 
fer of the proceedings or for the stay or for transfer of public trust 
from one region to another. The reported cases under section 21 of 
the C. P. Code can be usefully referred to in regard to the sufli- 
ciency of the grounds for transfer or stay of the proceeding. The 
phrase “at any stage" may include a stage even when the hearing of 
the proceeding has commenced. See 22 Bom. 778; 26 Mad. 595; 7 All. 
848; 15 Cal. 177. The words “‘proceedidgs” would include any inquiry 
under the provisions of this Act or the proceedings for the execution of 
any order passed by a Deputy or Assistant Charity Commissioner and 
would cover all proceedings contemplated by the provisions of this Act. 
There is no question of pecuniary jurisdiction under this Act. The 
jurisdiction would be only territorial and balance of convenience for the 
purpose of disposal of the proceedings or the administration of any 
public trust would be the matters requiring consideration in this behalf. 
The onus of establishing the sufficient grounds for transfer would be on 
the applicant. For consideration of the grounds of transfer, the follow- 
ing reported cases under section 24 of the C.P. Code may serve as a 
useful guide:— 


Grounds held sufficient:—A litigant applying for transfer must 
make out a strong case of the balance of convenience. The convenience 
of material withness is a relevant consideration. 44 A. 278: 69 I.C. 
717 (0); 1982 N. 49. As to transfer of one suit to Court hearing connec- 
ted suit between same parties see 1933 L. 635. A reasonable appre- 
hension on the part of the litigant should receive consideration. 6 
B.L.R. 495: 15 W.R.P.C. 8. (Local feeling taken into account); 77 
LC. 762; 8 Luck. 317. As to Judge being prejudiced against party; 
see 1933 L. 915. Judge expressing definite opinion one way in prior 
proceeding is good ground. 1982 L. 291; 1934 L. 539. But see 94 
L.C. 894. (L). Relationship of Judge to party is also suffici- 
ent ground for transfer. 1932 S. 206. Pecuniary or other personal 


interest in the oase of the presiding Judge is a good ground. 10 C. 905. 
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A transfer may be ordered to avoid conflict of decisions as where one 
of two appeals involving same question is pending in District Court and 
the other in the High Court. 147 I.C.637: 1923.L.1033. But see 163 I.C. 
962: 1936 P. 845, where in somewhat similar circumstances transfer 
was refused on the ground that no hardship was likely to bo caused by 
allowing the appeals to be where they were. \ 


Grounds held insufficient:—That defendant is an influential man 
of the locality is no ground. 98 I.C. 859: 1927 I. 80 (I) Prejudice 
against pleader, not always good ground for transfer. 91 I.O. 559: 
1926 M. 859. An injudicicus observation by the Judge is no ground for 
transfer. 29 I.C. 29 (M). The mere convenience of the defendant is no 
ground for transfer of a case and a strong case should be made oct 
where such transfer is prayed for. 146 I.C. 88: 1933 L. 6355 such 
-as that the expenses and difficulties of the trial would be so great as to 
lead to injustice, or that the forum has been deliberately chosen by the 
plaintiff for tho purpose of working injustice. 190 I.C.523: 1980 L. 
914. The mere fact that in a case of communal nature the presiding 
Judge of the Court is a member of the rival community is no ground 
for a transfer of the suit from that Court. It must be shown that 
there is a reasonable apprehension in the mind of the applicant for 
transfer that he will not get a fair trial. 86 P.L.R. 29: 193 L. 762. 
Where the evidence for the parties has been closed and even the argu- 
ments have been heard, it would be most inadvisable to order transfer, 
85 P.L.R. 574: 1984 L. 598, following 1926 M. 359. ‘Where a 
Commissioner passes an order of dismissal of a person from tbe office 
of Gatwal and a declaratory suit is filed in the Court of the Subordinate 
Judge who is also a Deputy Collector, the mere fact that the Subor- 
dinate Judge is subordinate to the Commissioner in his executive ca pacity 
is no ground for the transfer of the suit from his Court. 1983 P. 638: 
146 I.C. 1087. The fact that the Judge has once decided the point of 
law is not a good ground for transfer. 67 I.C. 228; 1920 L. 176: 121 
I.C. 687; 188 I.C. &76. The fact that the Subordinate Judge took an 
erroneous view of the law in a case analogous to the oneis no ground for 
the District Judge to withdraw tle suit and transfer it to his file. 15 
I.C. 569 (C.) 


The Charity Commissioner has full discretion to file a suit of the 
nature specified in section 50 of this Act for obtaining a decree for any 
of the reliefs mentioned therein. If two or more persons having an in- 
terest have to file a suit of the kind, they will have to obtain consent in 
writing of the Charity Commissioner as provided by section 51 of the 


Act. The Charity Commissioner in such a case has a wide discretion 
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to give or refuse consent to the institution of « suit except that in the 
case of refusal by the Charity Commissioner, the persons applying for 
such consent may file an appeal to the Bombay Revenue Tribunal. 
In such case the Charity Commissioner refusing his consent in writing; 
has to give reasons for the refusal in the order. As regards the other 


points raised in the section, notes under the section concarned may bo 
referred to. 


Rule 36 of the Bombay Public Trusts Rules, 1951 lays-down 
additional duties and powers of the Charity Commissioner. 

70, (4) An appeal [against the finding or order] of ihe 
ems fndiugs Deputy or Assistant Charity Commissioner may 
Charity Commissioner. be filed to the Charity Commissioner in the follow- 
ing cases:— : 

(a) the finding [and order, if any,] under section 20; 

(b) the finding under section 22; 

?[(b-1) tho finding under section 224;] 

(c) the finding under section 28; 

(d) the order under sub-section (8) of section 85. 


(2) Wo appeal shall be maintainable after the expiration of 
sixty days from the recording of the finding or the passing of the 
order, as the case may bo. 


(3) The Charity Commissioner may, after hearing the appellant 
or any person appearing on his behaif, for reasons to be recorded in 
writing either annul, reverse, modify or confirm the finding or the 
order appealed against or ho may direct the Deputy or Assistant 
Charity Commissioner to make further inquiry or to take such addi- 
tional evidence as he may think necessary or he may himself take such 
additional evidence. 


Rule 87 of the Bombay Publio Trusts Rules, 1951 prescribes 
manner of filing appeal under section 70. 


This section gives a right to file an appeal against the finding of 
the Deputy or Assistant Charity Commissioner to the Charity Com- 
missioner in certain eases. Under section 20 of this Act the Deputy 
or Assistant Charity Commissioner has to record his findings with the 


i. These words were substituted for the words “against the finding? by Bom. 28 
of 1953, s. 15 (i) : 
2. These words were inserted,: 7574., s. 15 (ii). 


9. This clause was inserted by Bom. 59 of 1954, s. 7. 
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reasons therefor as to the matters mentioned in section 19 of this Aot; 
and such findings are appealable. Under section 22 of this Act, the 
Deputy or Assistant Charity Commissioner has to record a finding with 
the reason therefor as to the occurrence of any change in any of tho 
entry recorded in the register kept under section 17 of this Act and 
such findings are appealable to the Charity Commissioner under this 
section. Similarly the findings recorded under section 28 in regard 
to the public trust previously registered under the enactment in Sche- 
dule A, deem to have been registered under this Act from the date on 
which this Act came into force are appealable to the Charity Commis- 
sioner- So also the order passed under section 54 regarding thie dis- 
posal of the amount of dharmada is appealable. 


Right of appeal.—It is not to be presumed that thereis a right of 
appeal in every matter which comes under the consideration of the 
Deputy or Assistant Charity Commissioner under this Act. Such right 
must be given by a statute or by some authority equivalent to a statute. 
No right of appeal can be given except by express words. See Narain 
v. Secretary of State (1896) 20 Bom. 803. This section in express words 
gives a right of appeal from the finding recorded by the Deputy or 
Assistant Charity Commissioner under the sections specified therein. 
Rights of appeal are substantive rights and they are not mere matters 
of procedure. An appeal can be preferred by any party to the pro- 
ceeding adversely affected by the findings of the Deputy or Assistant 
Charity Commissioner. The question whether party is adversely affect- 
ed by the finding is a question of fact to be determined in each case 
according to its particular circumstances. It is clear that if all the issues 
are found in the favour of the person interested in the public trust, he 
cannot appeal from the findings. The question would arise if one of 
the issues be found against him, can he appeal from the adverse find- 
ings. This section provides that an appeal lies again the finding under 
section 20. Section 20 provides that the Deputy or Assistant Charity 
Commissioner shall record his findings with the reasons therefor as to the 
matters mentioned in Sec. 19. Sec. 19 provides that the Deputy or Assis- 
tant Charity Commissioner hasto make an inquiry for the purpose of as- 

certaining certain facts as mentioned in clauses (i) to (viii). On consider- 
ing these clauses, it would appear that the findings on each of the issues 
raised in any inquiry is found against the person interested and who is 
a party to the proceedings can appeal from the adverse findings. 
Form of appeali—Rule 87 of the Bombay Public Trusts Rules, 
1951, prescribes the manner of filing the appeal under this section. 
The rule is analogous to Order 41, rule 1 of the C.P. Code. It has to 
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be in the form of memorandum signed by the appellant or his pleader. 
It has to be set forth concisely and under distinct heads the grounds 
. of objection to the finding or order appealed from, without any argu- 
ment or narrative and such grounds have to be numbered consecutively. 
The memorandum shall be accompanied by the copy of findings or 
order appealed against. If the memorandum of appeal is signed, it 
matters not that the grounds of appeal are set forth in an unsigned 
annexure. See Karman v. Bishna (1920) 2 Lah. L.J. 507; 55 I.C. 21. 
A memorandum of appeal cannot be said to be properly presented if 
itis presented by a Vakil whose namo does not appear in the 
vakalatnama even though the omission is through over sight. A 
power of attorney expressly authorising in this behalf is sufficient. See 
Kura v. Udmi (1925) 7 Lah. L.J. 29, 86 I.C. 202, (25) A-L. 331. Sub 
rule(2)of Rule 37 makes it an inflexible rule that in thecase of appeals 
under this section the memorandum of an appeal shall be accompanied 
by copy of the finding or order appealed from. The Charity Com- 
missioner cannot dispense with it for the rule is imperative. See Sundram 
v. Muthuramlingha (1928) 44 Mad. L J. 279, 72 I.C. 308, (28) A.M.482; 
Mubarak v. Secretary of State (1925) 6 Lah. 218, 94 I.C. 145, ('25)A.L. 
488; Nur Din v. Secretary of State (1926) 7 Lah. 589, 97 I.C. 187, (27) 
A.L. 49. Ifa copy of the finding or order appealed from is filed 
after the expiration of the period of limitation prescribed for the appeal 
the appeal is time-barred; Thisis because there isno valid appeal 
until a copy is filed. See Brijmohanlal v. Sarabjitsingh (37) A.O.518; 
Quasim Ali v. Bhagwanta (1918) 40 All. 12, 42 I.C. 888. See order 48 
rule 2 of the C.P. Code. 


Grounds of Objection: The grounds of objection must be such as 
arise from the pleadings and evidence and are necessary for the decision 
of the case. See Nuzur Ally v. Ojoodhyaram (1866) 10 M.I.A. 540, 588. 
The grounds must be stated briefly and concisely and no legal argu- 
ments must be set out therein. See Vithilinga Pandara v. Sankaralinga 
(1935) 58 Mad. 771, 157 I. C. 589, (/85) A.M. 282. The appellant 
must not be allowed in the appeal to make out a new case or a case 
inconsistent with the case set up by him before the Assistant or Deputy 
Charity Commissioner. See Indur Chunder v. Radhakisore (1892) 19 
Cal. 507, 19 I A. 90; Annamalay v. Pichu (1905) 28 Mad. 192, 123; 
Basantram v. Muhammad (1922) 4 Lah. L.J. 293, (291) A. L. 890; 
Gajapathi v. Vasudeva (1892) 15 Mad. 508; 19 I.A. 179; Ilaikha v. 
Sherali (1904) 26 All. 881; Gopi Lall v. Chundraolee (1872) 19 W. R. 
12 I.A. supplementary Volume 181. In drawing up the grounds of 
appeal, it should be remembered that no subsequent event such as de- 
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volution of interest can affect the decision of a question as it stood at 
the time of the order or finding appealed against was pronounced. To 
give effect to these, some supplementary proceeding and not an appeal 
is a right procedure. See Anundmoyee v. Sheet Chunder (1862) 2 W. 
R. P. C. 19. 


Limitation:—Sub section (2) provides that no appeal shall be 
maintainable; after the expiration of 60 days from the recording of the 
ficdings or the passing cf the order asthe caso may be. Section 75 
of this Act provides that in computing the period of appeal under this 
chapter, the provisions of section $, 6 and 12 of the Indian Limitation 
Act, 1908, shall apply to the filing of such appeals. Section 5 «f the 
Limitation Act provides that an appeal may be admitted after the 
period of limitation if the appellant satisfies the Court that he had 
sufficient cause for not preferring the appeal within such pericd. 
S:ction 12 of the same Act provides that in computing the period of 
limitation provided for an appeal, tho time requistie for obtiining tho 
copy of the order or finding appealed from should bo excluded. 
The Bombay High Court has held that the time taken by the Court in 
signing the decree should also be excluded. Sse? Bulappa v. Dyamappa 
(1910) 42 Bom. L.R. 872, 192 I.C. 275, (40) A.B. 415. Accordingly the 
time taken by the Deputy or Assistant Charity Commissioner in signing 
the order or the finding appealed from can also be excluded on the 
anolagy of this ruling of the Bombay High Court. The appellant 
cannot except by leave of the Charity Commissioner urge or be heard 
in support of any ground of objection not sot forth in the memorandum 
of appeal and no leave thould be granted unless particular reasons are 
shown for it. See Mahomed Iftikhar v» Mohammud Hayat (1941) 192 I.C. 
873, 41) A.0.72. Thus if the plea of limitation is nct taken in the memo- 
randum of appeal, the appellant cannot urge the plea in the appeal 
without the leavo of the Charity Commissioner; who may grant such 
leave, but he is not bound to do 80. Section 4 of the Limitation Act 
gives expression to the principle contained in the maxims Lex non cogit 
ad impossilli—the law does not compel a man to do that which he can- 

not possibly perform, and Actus Curiiae neminem gravabit—an act of tho 
Court shall prejudice no man. ‘The language of that section indicates 
that it does not extend the period prescribed for the presentation of any 
appeal or application, but that it only provides that where the period 
prescribed expires on a particular day, when the Court (office) is closed, 
notwithstanding that fact the aprlication may be made on the day that 
the Court or the office reopens, so that there is nothing in the section which 


alters the length of the prescribed period. Section 14 of the Limita- 
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tion Act provides for an exclusion of time of proceedings prosecuted bona 
fide in a Court without jurisdiction, in computing the period of limita- 
tion prescribed for any suit or application. That section applies to 
suits and application and not to appeals. See Sudama Rai v. Disheshar 
Prasad, A.I.R. 193t All. 92. The indulgence mentioned in that section 
has however been analogically imported to section 5 of that Act and 
an appeal presented to a wrong Court; bona fide may be admitted by 
the proper Court, if there is no further delay than what took place in 
wrong Court. See Brij Indar v. Kanshi Ram (1917) L.R. 44 I.A. 218: 
LL.R.45 © 94; 33 M.L.J. 486 (P C.); Kumudini v. Kamala Kant, 
(1221) 35 C.L.J. 106; Balwant Singh v. Gumani.Ram (1883) I.L R. 5 
A. 501; Jaglal v. Har Narain, (1888) I.L.R. 10 A. 5873 Ardha 
Chandra v. Matangini Dassi (1895) I.L.R. 224 C. 825; Jeri Dai v. 
Motumal Kasachand, A.I.R. 1936 Sind. 43. The principle of section 
14 of the Limitatian Act is held applicable to appeals, see Muharaj 
Kurar v. Basant Rais 1936 O.W.N. 325. Seo also Charan Das v. Amir 
Khan, (1293), L.R. 47 I A. 255; L.L.R. 41 C. 110 (P.C.). 


.  Non-Frosecution:—The appellant shall have to pay fee of Rs. 10 
for an appeal filed under this section and shall have to produce as many 
copies of the memorandum of appeal as are required for service upon 
the parties whose rights or interests will bo affected by any order that 
may be passed in the appeal and shall have to pay intothe office of the 
Charity Commissioner the costs of serving notices on all the respondents 
at the rate of annas eight per respondent. If the appellant fails to 
comply with any of the provisions, it will be within the discretion of the 
Charity Commissioner to pass such orders as he may deem necessary 
in carrying out the provisions of this Act. The provisions of the C.P. 
Code are made applicable to all the proceedings before the Court under 
this Act and in holding enquiries, the officer holding the same shall have 
the same powers as are vested in Courts in respect of proof of facts by 
affi lavits, summoniug and enforcing the attendance of any person and 
examining him on oath, compelling the production of documents and 
issuing of commissions. Thus as regards abatement of proceedings, 
bringing the heirs on record and such other incidental acts there app- 
ears no provision made under this Act and it will be in the discretion 
of the Deputy or Assistant Charity Commissioner or the Charity 
Commissioner before whom the enquiry proceeding may be pending to 
deal with it as he thinks fit in carrying out his duties, functions and 
powers a3 exercisable by him for purposes of this Act as prescribed 
by or under the provisions of this Act. 


Stay : By the provisions of Rule 86, the Charity Commissioner is 
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empowered to exercise the power to stay any proceeding before the 
Deputy or Assistant Charity Commissioner or the execution of any 
order passed by the Deputy or Assistant Charity Commissioner. Once 
an appeal is preferred from the finding or order of the Deputy or 
Assistant Charity Commissioner, the Charity Commiseioner is seized of 
the matter and an application for the stay of execution of the order 
appealed from can be made to him and if ho is satisfied of the grounds 
for stay of the execution, he can stay the execution of any order 
appealed from. 

Sub-section (3) of this section provides that after hearing the 
appellant or any person appearing on his bobalf for reasons to be re- 
corded in writing, the Charity Commissioner may either annul reverse, 
modify, or confirm the finding or the order appealed against or ho may 
direct the Deputy or Assistant Charity Commissioner to make further 
inquiry or to take such additional evidence as he may think necessary 
or he himself may take such additional evidence. It is observed that 
the Charity Commissioner can remand the case and direct further 
inquiry or to take additional evidence, as he thinks necessary, or he 
may himself make further inquiry by taking an additional evidence. 
After hearing as provided in this section, he has to pass orders with 
the reasons therefor. Any personaggrieved by the decision of ths 
Charity Commissioner under this section can apply within 60 daye 
from the date of the decision, to the Court to set asde the decision. 
This is again an important right given to the party to redress his grie- 
vance by way of an appleation to the Court, under secttion 72 
of this Act. 

Presentation of appeal:—Under sub-rule (2) of Rule 87 of the 
Bombay Public Trusts, Rules, 1951, the appeal can be sent to the 
Charity Commissioner either by registered post, or presented in person, 
or by a pleader. Presentation by registered post is a special provi- 
sion made in the Rules under this Act. This may bring in practical 
difficulties for prompt disposal of the cases as generally the parties are 
not alert in strictly following the procedure laid down by the law, thou- 

gh it is advantageous to the persons filing an appeal in regard to the 
costs and the trouble involved in it. 


pee '[70. (1) The Charity Commissioner may, in any of the cases men- 
arro vommisions tioned in section 70, call for and examine the 
record and proceedings record and proceedings of such case before any 
tant Chany? Gesi- Deputy or Assistant Charity Commissioner for the 
ssioner. purpose of satisfying himself as to the ccrrectness 


of any finding or order recorded or passed by:the Deputy or Assistant 
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Oharity Commissioner and may either annul, reverse, modify or 
confirm the said finding or order or may direct the Deputy or Assis- 
tant Charity Commissioner to make further inquiry or take such 
additional evidence as he may think necessary or he may himself 
take such additional evidence : 


Provided that the Charity Commissioner shall not record or 
pass any order withcut giving the party affected thereby an oppor- 
tunity of being heard. 


(2) Nothing in sub-section (1) shall entitle the Charity Com- 
missioner to call for and oxamine the record of any case,— 


(a) during the period in which an appeal under section 70 
oan lie against any finding recorded by the Assistant or Deputy Cha- 
rity Commissioner in such case, or 


(b) in which an order has been passed either in an appeal 
made under section 70 or 71 cr on an application under section 72. 


Under this section the C.C. can exercise Revisional powers in res- 
pect of the matters enumerated in S. 70, namely; the finding under S. 
20, 22, 22A, 98 on 54 (8) and order under S. 20 or 54 (8). Revisional 
appl. No. 33 of 1957 devided on 16-11-57. 


74. (4) The appeal to the Bombay Revenue Tribunal under 
Appeal to Bombay sub-section (2) of section 51 against the decision 
Revenue Tribunal. of the Charity Commissioner refusing consent 
to the institution of the suit shall be filed within sixty days from 
the date of such decision in such form and shall be accompained by 
such fee as may be prescribed. et 


(2) The Bombay Revenue Tribunal after making such iuquiry 
as it thinks fit may confirm, revoke or modify the decision of the 
Charity Commissioner. 


(3) The decision of the Bombay Revenue Tribunal shall be 
final and conclusive. 


Rule 38 of the Bombay Public Trusts Rules, 1951 provides for 
manner of filing appeal under 71. ° 


= Tiis section provides for an appeal against the decision of the Cha- 
tity Commissioner refusing consent to the institution of the suit contempla- 
ted in section. 50 of this Act. Such appeal has to be filed within 60 days 
from the date of the decision. The provisions as regards the Limitation 


——— 


1. Section 70A was inserted by Bom. 59 of 1954, s. 8. =~ 
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Act and the form of appeal are similar to those provided under section 
70 above. The appellant shall have to pay a fee of Hs. 10 with the 
appeal memo under this section, as prescribed in Schedule D to this 
Act. The appeal can be presented in person or through a pleader or 
be sent by post to the Secretary to the Bombay Revenue Tribunal as 
provided in sub-rule (8) of Rule 88. The Bombay Revenue Tribunal 
may confirm, revoke or modify the decision of the Charity Commissioner 
refusing consent to the institution of the suit after making such inquiry 
as the Tribunal thinks fit. The sub-rule (2) of Rule 38 lays down that 
the memorandum of appeal shall set forth concisely and under distinct 
heads the grounds of objection to the decision appealed from without any 
argument, or narration, and such grounds shall be numbered consecutively. 
It is therefore observed that the Tribunal has to give an opportunity of 
hearing the parties before passing any order in this behalf. The deci 
sion of the Bombay Revenue Tribunal is final and conclusive. Thus, 
if the order of refusal to give consent to the institu:ion of suit of the 
Charity Commissioner is confirmed by the Bombay Revenue Tribunal 
in an appeal, no suit as contemplated in section 50 of this Act can bo 
entertained by any Court. 


72. (4) Any person aggrieved by the decision of the Charity 
Application from Cha- Commissioner under section 40, ,M. 50A], 
Zi ir omimissiners "[70 op 70A] or on the questions "[whether a: 
40, 5,41, -004, 70 or trust exists and whether such trust is a public 
10A] etc. trust] or whether any property is the property 
such trust “XxX may, within sixty days from the date of the de- 
cision, apply to the Court to set aside the said decision. ! 


9[(1A) No party to such application shali be entitled to produce 
additional svidence, whether oral or documentary, before the Court 
unless the Deputy or Assistant Charity Commissioner cr the Charity 
Commissioner has refused to admit evidence which ought to have 
been admitted cr the Court requires any document to ba produced 
or any witness to be examined to enable it to pronounce judgment 
oooO 
1. These figures and letter were inserted by Bom. 6 of 1960, s. 37. (a). 
2. These fisures,s word and letter were:substituted for the word and figures “or 
T0» by Bom. 59 of 1954, s. 19.(i) 
8. ‘These words were substituted for the words “whether a trust is a public trust 
by Bom. 14 of 1 51, s. 19 (i). 
4. The words and figures “under Chaptor IV» were deleted, 757d., $ 19 (ii). 
D. These figures, letters and word weru substituted for the figures and worl “41 cr 
70» by Bom. 6 of 1900, s. 37 (c). 
6. This sub-section was inserted by Bom. 59 of 1954, & 9 (2). 
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or for any other substantial cause the Court thinks it necessary to 
allow such additional evidence : 


Frovide that whenever additional evidence is allowed to be pro. 


xar by the Court, the Court shall record the reason for ita admi» 
ssion. 


(2) The court after taking Levidence if any,] may confirm, 
revote or modify the decision or remit the amount of the surcharge 


and make such orders as to costs as it thinks proper in the circum- 
star ces. 


(3) Pending the disposal of an application under sub-section (2) 
all proceedings for surcharge shall be stayed if the person aggrieved 
makes cut a prima facie case for a stay order. 


(4) An appeal shall lie to the High Court against the decision 
of the court under sub-section (2) as i? such decision was a decree 
from which an appeal ordinarily lies. 


*L Eo: planation.--Yn this section, the expression ''decision" shall 
include a scheme framed or modified under section 50A.] 


When any person is aggrieved by the decision of the Charity 
Commissioner on the report of tbe Deputy or Assistant Charity Commi- 
ssioner made under section 89 of this Act, regarding any loss caused 
to the public trust on account of gross negligence, a breach of trust, 
mis-application or misconduct of any person connected with the trust, 
he can file an application to the City Civil Courtin the Greater Bombay 
and to the District Court elsewhere in the Bombay State against the 
decision of the Charity Commissioner under section 40 and against the 
order of surcharge under section 41 of this Act. If no application is 
filed against the order of the Charity Commissioner under this section, 
tho decision and order of the Charity Commissionor under sections 40 and 
41 shall be final and conclusive, i. e. the order or decision in this respect 
cannot be challenged in any Court thereafter. Similarly, if any per- 
son is aggrived by the decision of the Charity Commissioner in an appeal 
against the finding of the Deputy or the Assistant Charity Comuissi- 
oner recorded under sections 20, 22 and 28 and section 5t (3) and no 
application is filed against the order or decision cf the Charity 
Commissioner in any Court, the decision or order of the Charity 
Commissioner shall be final and conclusive. Under tection 79 of 


1. Thes» words were substituted for:the words “such evidence as ;it thinks necese 
sary” by Bom 59 off L954, s. 9 (3). 


2. This Ex2/lazatzon:was added by Bom. 6 of 1960, a. 37. (b) 
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this Act, any question whether or not a trust exists and such trust is a 
public trust or whether any particular property is the property of such 
trust can be decided by the Deputy or Assistant Chrity Commissioner 
and it is in consonence, with the provisions of sections 19 and 20 of this 
Act. The decision of the Deputy or Assistant Charity Commissioner 
on these issues are appealable to the Charity Commissioner under 
Section 70 andifany person is aggrieved by the decision of the 
Charity Commissioner in an appeal under section 70, he can apply tothe 
Court to set aside the decision. The application isto be made within 
sixty days from the date of the decision. The provisions of section 
12 of the Indian Limitation Act. 1908, would apply to the filing of such 
applications to the Court under section 72 of this Act. Application 
under s. 72 of B.P.T. Act to set aside decision of Charity Commissioner 
made beyond period of sixty days prescribed under S. 72— whether 
time taken for obtaining certified copy of Charity Commissioner’s order 
could be excluded under s. 12(2) of Indian Limitation Act-Society having 
as its object and purposes an object of general public utility but posse- 
ssing no property held for charitable purpose, whether can be said to 
constitute a publie trust within B.P.T. Act. 


If a special law provides for an application which in substance is 
in the nature of an appeal, and where it would be necessary for the 
party applying to challenge an order passed by the authority ora 
tribunal, then the time.taken for obtaining a certified copy of the order 
must be excluded under s. 12 (2) of the Act would make the provisions 
of s. 12 (2) applicable to that application, although that application 
may not strictly come within the ambit of s. 12 (2). 


The Charity Commissioner gave his decision under s. 70 of the 
Bombay Public Trusts Act, 1950 on July 22, 1953, and on September 
29, 1958; the petitioner applied to the Court under s. 72 of the Act to 
set aside the decision of the Charity Commissioner. On the question 
whether the application was barred by limitation as it was made beyond 
the period prescribed under s. 72 it was contended by the petitioner 
that on August 10, 1953, he had applied for a cartified~ copy of the 
order of the Charity Commissioner and he obtained that order on 
August 19, 1958, and, therefore, under s. 12 (2) of the Indian Limita- 
tion Act, 1908, he was entitled to exclude the time taken up in obtaining 
the certified copy of the order:— 


Held, that the time taken for obtaining a certified copy of the 


order of the Charity Commissioner must be excluded under s. 12 (2) of 
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the Indian Limitation Act, and that, therefore, the application was in 
time D, R. Pradhan v. The Bombay State Fedaration of Goshalas and 
Panjar poles. 58 Bom. L.R. 89k. 


Exclusion of time required for obtaining copies of the order in 
computing the period of limitation. Vide Judgment of Bombay H.C. 
in First Appeal, No. 656/54, Bombay State Federation of Goshala v. 
The Charity Commissioner of Bombay, decided on 12-7-56. The 
discretion to admit additional evidence is a judicial one vide tho 
following cases on the subject A.I.R. 1951 S.C. 193-1951 S.C. 274, 
50 Bom. L.R. 539-A.I.R. 1918 P.C. 36, 57 Bom. L.R. 791-A.I.R. 1955 
Bom. 413 A.I.R. 1956 Bom. 160. ^ Additional Evidence when oan be 
permitted. Vide 1958 Supreme Court Journal 150. 


Under sub-section (8) of this section all proceedings for surcharge 
Shall be stayed if the person aggrieved makes out a case for a stay 
order pending the disposal of his application under this section. The 
stay order can be issued by the Court or by the Charity Commissioner 
under Rule 36 of the Bombay Public Trusts Rules, 1951. But when 
once an application is filed in the Court, it will bo for the Court to 
issue stay order. Sub-section (4) of this section provides for an appeal 
to the High Court against the decision of the Court under sub-section 
(2) as if such decision was a decree from which an appeal ordinarily 
lies. The provisions of the Code of Civil Procedure, 1908, aro appli- 
cable to all proceedings whether an appeal or application before tho 
Court under this Act. The application to the Court against the decision 
of the Charity Commissioner under sections 40, 41 or 70 or on the ques- 
tion whether a trust exists and whether such trust is a public trust, or 
whether any property is the property of such trust, has to be accom- 
panied with a fee of Rs. 10 as given in Schedule B to this Act. Simi- 
larly fee of Rs. 10 has to be paid for every appeal to the High Court 
against the decision of the Court under sub-section (2) of this section. 


78. In holding inquiries under this Act, the officer holding the 


Officers holding inqui- 5 c 
ries to have poworsof . Same shall have the same powers as are yest 


civil court. ed in courts in respect of the following matters 
under the Code of Civil Procedure, 1908, in trying a suit— 
(a) proof of facts by affidavits, 


(b) summoning and enforcing the attendance of any person 
and examining him on oath, 


(o) compelling the production of documents, 
(d) issuin of commissions. 
24 
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The officer holding enquiries under this Act has the same powers 
as are vested in Court under the Code of Civil Procedure, 1908, in try- 
ing a suit in respect of tho matters as follows:—(1) proof of facts by 
affidavits. Order 19 of the C.P. Code allows any Court for a sufficient 
reason to order that any particular fact or facts may be proved by 
affidavits which may bo read at the hearing of the proceeding: but the 
Court may at the instance of either party order the attendance for cross- 
examination of the deponent unless the deponent is exempted from per- 
sonally appearing in Court. The grounds of belief in such affidavits 
must be stated with sufficient particularity to enable the Court or the 
officer to judge whether it would be safe to act ou the deponent's belief. 
See Padmabati v. Rasiklal (1910) 87 Cal. 259, 6 I.C. 666; Durgadas v. 
Narinchandra (1934) 61 Cal. 814, (84) A.C. 694; 


(2) summoning and enforcing tke attendance of any person and 
examining him on oath. Section 27 to 32 and order 16 of the C P. 
Code provide for summoning and enforcing the attendance of any person 
and if any person fails to appear or appears, but fails to satisfy the 
Court, he would be liable for the penalty provided therein; 


(8) compelling the production of documents. Where a person to 
whom a summons has been served to produce a document in compliance 
with the summons and the Court or the Officer before whom the proceed- 
ings are pending, sees reason to believe that such person has without 
lawful excuse failed to attend or produce documents in complience with 
the summons or has intentionally avoided service, the Court or the Offi 
cer may issue 2 proclamation requiring him to comply with the summons 
or in lieu of if, may issue a warrant either with or without bail for the 
arrest of such person and may make an order for attachment of his pro- 
perty to such amount as it thinks fit not exceeding the amount of costs 
of attachment and of any fine not exceeding Rs. 500 under Order XVI 
Rules 10 and 12 of tho C.P. Codo. 


(4) issuing of Commissions. Section 76 and Order 26 of the C.P. 
Jode provide for issue of Commissions for examining the witnesses on 
interogatories or otherwise. These provisions are applicable to all 
inquiries held under this Act and the officer holding the same can 
exercise those powers, in determining the proceedings. Rules 9 and 10 
of the Bombay Public Trusts Rules, 1951, provide for allowances to be 
paid to witnesses summoned for any inquiry or other proceedings under 
the Act and the mode of serving summonses. Rule 11 prescribes the 
manner of recording evidence of witnesses in any inquiry or proceedings 


under this Act. The provisions of the O.P. Code will have to be made 
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applicable subject to the provisions of this Act. The evidence taken on 
Commission to be read and recorded in the proceeding, Ch. Circular No. 
86 dt. 12-9-55. The words "issuing of Commission" are wide enough 


to include powers to appoint Commissioners contemplated under Order 
26 of the C.P.C. 


7%, All inquiries and appeals under this Act shall be deemed 


Inquiries to he judicial 


cen ied to be judicial proceedings within the meaning 
XLV of 1860. of sections 193, 219 and 228 of the Indian 
Penal Code. 


The Code of Criminal Procedure says that ‘Judicial Proceedings" 
includes any proceedings in the course of which evidence is or 
may be legally taken on oath (sec. 4 (m) The power to take 
evidence on oath which includes affirmation as well, (see sec. 8 
(86) of the General Clauses Act, 1897) is the characteristic of Judicial 
"proceeding; but the above definition will apply chiefly to cases relating 
to procedure. See Kasimkhan; Musamat Dahia (1881) 7 Cal. 121 F.B., 
Shankarlinga Kone (1900) 23 Mad. 544. Judicial proceedings means 
nothing more or less than a step taken by a Court in the course of 
administration of Justice in connection with a case. See Tulja (1897) 
12 Bom. 36, 49. Govind Pandurang (1920) 22 Bom. L.R. 1989. 
Section 198 of the Indian Penal Code provides for punishment for an 
offence of giving false evidence in any stage of a Judicial proceeding or 
for fabrication of false evidence for the purpose of being used in any 
stage of a Judicial proceeding. It is more severely punishable than 
when it is committed in a non-judicial proceeding. Section 219 provi- 
des punishment for an offence committed by a public servant in any 
stage of a judicial proceeding; i.e., in making any report, order or deci- 
sion with corrupt or malicious motive. The section deals with corrupt 
and malicious exercise of the power vested in a public servant for a 
particular purpose. Section 228 provides for punishment to a person 
who intentionally offers any insult or causes any interruption to any 
public servant while such public servant is sitting in any stage of a 
judicial proceeding. The object of the section is to punish a person who 
intentionally insults in any way the Court or the Officer administering 
justice. - It is to preserve the prestige and dignity of the Court that 
the section is enacted. It lays down the highest sentence that could be 
inflicted—for contempt of Court. This section lays down that all in- 
quiries and appeals under this Act shall be deemed to be judicial pro- 
ceedings within hg meaning of, these Setions af fho, Indian Penal Code, 
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. . 75. In computing the period of appeal under this Chapter, 
Limitation. the provisions of sections 4, 8, 12 and 14 of 
IX of 1908. > o 

the Indian Limitaticn Act, 1908, shall apply to 
the filing of such appeals. 


Section 4 of the Limitation Act prescribes that where the period 
prescribed for the presentation of any suit or appeal or application, 
expires on a particular day when the Court is closed, such 
Suit, appeal or application may be instituted, preferred or made on the 
day that the Court reopens. It does not extend the period of limitation. 
The time prolonged for filing suit or appeal in the circumstances provid- 
ed for in the section, is not a period within the meaning. of the Act. 
It is only a benefit available in certain circumstances. Section 5 of the 
Limitation Act is applicable to any appeal or application to which that 
section is made applicable by or under any enactment for the time being 
in force. It provides that any appeal or application may be admitted 
after the period of limitation prescribed therefor when the appellant or. 
the applicant satisfies the Court that he has sufficient cause for not 
preferring the appeal or making the application within the prescribed 
period. Section 12 of that Act is about exclusion of time in computing 
the period of limitation prescribed for any suit, appeal or application, such 
as for obtaining a copy of the Judgment or order on which the appeal 
or application is based and the day on which the Judgment or order 
complained or was pronounced etc. Section 14 provides for exclusion 
of time during which the party has been prosecuting with due diligence 
and bona fide in a Court without jurisdiction for the purpose of counting 
the period of limitation prescribed for any suit or any application. 


These are the ordinary benefits available to the parties in filing 
appeals or application against the order or decision for the purpore of 
computing the period for filing of such appeals. See 58 Bom. L.R. 
894, D. R. Pradhan v. The Bombay State Fed. 


76.. ‘Save in so far as they may be inconsistent :with anything 

gel Frocedure Codo ^ contained in this Act, the provisions of the Code 
ply to proceeding 

atone Court] under of Civil Procedure, 1908, shall apply to all pro- 

AER ON ceedings before the court under this Act. 

It lays down that the provisions of the C.P. Code are applicable 
to all proceedings before the Court under this Act. The proceedings 
may include miscellaneous applications; suits, or appeals and applications 
for review or revision. The term m ‘proceeding’ is a wido term. But the 


1. Theso words were inserted b Bom. 6 of 160, s. 38. 
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procedure is only applicable when the proceeding is pending before the 
Court. But it is subject to the provisions centained in this Act. The 
proceeding before the Deputy or Assistant Charity Commissioner or the 
Charity Commissioner will not be the proceedings before Court to which 
the provisions of tlie Civil Procedure Code are applicable. 


The proceedings spoken of in this section refer to the matters con- 
templated in section 141 of the C P. Code. It lays down that the proce- 
dure provided in the C.P. Code in regard to suits shall be followed as 
far as it can be made applicable in all proceedings in any Court of 
Civil jurisdiction. The section 141 of the C P. Code extends the proce- 
dure provided in the Code in regard to suits to proceedings in Civil 
Courts. It does not confirm any substantive right not expressly given 
elsewhere by the Code e.g., a right of appeal, (see Parasurama v. Seshier 
(1904) 27 Mad. 504; Damodhar v. Kittappa (1918) 86°Mad. 16, 10 I.C. 
879). Hence no appeal lies from an order passed in a "proceeding" 
of the kind contemplated by the section unless the order comes within 
the purview of order 43 of the O.P. Code. See Chandar v. Durga 
(1924) 46 All. 538, 79 I.C. 323, (24) A.A. 682; Hara v. Murai (1922) 
36 Cal. L.J. 184, 69 I.C. 1008, (722) A.C. 572; Habibar v. Saidannessa 
(1928) 88 Cal. L.J. 858, 77 I.O. 907, (24) A.C. 397; Chandrawati v. 
Jagannath (1925) 7 Lah. L.J. 281, 90 I.C. 611, (25) A.L.489. Further 
the section does not confer upon any Court entertaining such proceed- 
ings, a power not expressly given elsewhere by the (Jode e.g., the power 
to refer questions to the High Court (see 113 C.P. Code). See Damodara 
v. Kittappa (1918) 86 Mad. 16; 10 I.C..819. 


77. All sums payable under section 18, ![20], 44, *[48, 78A, 


Recovery sums due 3 3 a A 
under sation 18, 4[20, [7 9C or 7800,1] or under any- rule, if not 
41, 48, 70A. 790, or paid, shall notwithstanding anything contained 
TICO] or rules. in any law be recoverable as an arrear of 


land revenue. 


For the recovery of the sums due requisition is to be made to the 
Collector vide Rule 39—and Ch. C. Circular No. 92 dt. 12-38-56. An 
arresr of land revenue is defined in section 147 of the Bombay Land 
Revenue Code, 1879, as the sum which is payable as under section 146 


l. Theso figures were inserted by Bom. 28 of 1953, s. 16 (a). 

2. These figures, letters and word were substituted for the word and figures “or 48» 
hy Bob. 14 of 1951, s, 20. 

. 3. The figures, letters and word “79C of 79CC? were substituted for the word, 

figures and letier “or 790» by Bom. 28 oi 1953, s. 16 (b). T 

4. Theso were substituted for the figures, letters word “41, :48, 70, 79A or 790.» 
by Bom. 21 of 1954, s. 3, Second Schedule. 
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of that Act. When public moneys (other than land revenue in true 
sense) due from a person are to be recovered in the same manner and 
subject to the same rule as laid down in Bombay Land Revenue Code 
for recovery of arrears of land revenue from defaulters, only the 
machinary for the recovery of arrears of land revenue is to be made 
applicable. It is very important to bear in mind this point. Such 
public moneys in respect of which there is a default, are not made 
recoverable in terms as arrears of land revenue nor are in ordinary 
circumstances, any charge in respect of those moneys given upon any 
property of the person in default; but the moneys are recoverable in 
the same manner and subject to the same rules as are laid in the 
Bombay Land Revenue Code for recovery of Jand revenue. The effect 
of such difference is this: Section 197 of the Code provides that the 
claim of Government to any money recoverable under the provisions 
of chapter 11 of the Bombay Land Revenue Code, shall have precedence 
over any other, dues, demand or whatsoever, whether in respect of 
any mortgage, judgment, decree, execution of attachment or otherwise 
howsoever, against any land or the holder thereof. Then section 150 
of that Code details various alternative processes for the recovery of 
land revenue. However; section 151 of that Code provides that the 
said processes may ba employed for the recovery of arrears of former 
years as well as the current year, but the preference given by sections 
137 and 188 of that Code shall app'y only to demands of the current 
year. Section 187 of that Code which confers priority npon the State, 
for land revenue over other debts of the person liable for land revenue, 
cannot be said to provide methods or be a rule for the recovery of 
arrears of land revenue for the purposes of provisions such as section 26 
of the Bombay Land Revenue Code. See Bal Mukund v. Collector of 
Ahmednagar, 86 Bom. L.R. 1103 (1934). The position comes to this: 
that public money due by defaulter to be recovered as arrears of land 
revenue, but not for forfeiture of his lands, because land can be forfeited 
only if arrears of land revenue are due in respect of them. The right 
of priority given by Government by section 187 of that Code is curtail- 
ed by section 151 and on reading these two sections together, the only 
conclusion that can be drawn isthat tho Government have a right of 
priority only for tho land revenue demand forthe current year. Section 
187 of that Code admittedly goes further than the ordinary prero 
gative of the State;and gives to the claims of Government under the 
provisions of chapter 11 of that Code precedence over any other debts 
secured or unsecured. Section 151 of that Code provides that the 


preference given by section 187 to Government claims shall apply only 
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to the demands for the current year. It therefare expressly takes 
away the precedence which ‘section 137 gives to Government 
demands for arrears other than those of the current year and 
it takes away that precedence without qulification, i.e. with regard 
to unsecured as well as secured debts. It undoubtedly has the effect 
of reducing the right precedence for its debts over unsecured debts 
of private persons which thé State would have under its prerogative. 
But it can not merely because it has this result, be assumed in the 
face of the express language of the section that such a result was not 
intended by the section. The prerogative of the State can be effected 
with the consent of the State i.e. by statute. See Secretary of State 
for India v. Vdanyas Bhatia, 88 Bom. L.R. 276. Sums payable 
under section 18 or 28 are the fees to be accompanied with an appli- 
cation for registration of publie trust. That under section 41 is the 
amount surcharge on the person by the Charity Commissioner on 
account of any loss caused to the public trust by any breach or 
other defaults of the trustees, in respect of such trust. Under section 
48, administrative charges by way of percentage or otherwise are 
levied on public trust as prescribed. Section 79A,79C and 79CC any 
with, provided for recoupment of all costs, including compensating costs 
charges expenses incurred by the Charity or Deputy or Assistant Charity 
Commissioner as 2 party to or in connection with any legal proceed- 
ings including any appeal or application. The sums payable 
under the rules are the following: Rules 6 prescribes the fecs to 
accompany the application under section 18. Rule 10 prescribes the 
costs of T. A and allowance payable to witnesses, Rule 17 and Rule 20 
provided for levy of audit fees onthe public trusis. Rules 22 pro- 
vides for fees for inspection of entries and documents. Rule 23 pro- 
vides for fees for supply of copies and document. Rule 80 for pay- 
ment of audit fees for the audit of dharmada. Rule 82 provides for 
contribution of the administration fund to the public trust. Rule 
85 provides for allowance to assessors. Rule 87 prescribes the process 
fees for serving notices. Rules it and 45 prescribe for payment of 
oharges and expenses incurred by the Charity Commissioner as a 
trustee of public trust. Rule 55 prescribes fees for inspection and 
production of documents. Rule 61 provides that the costs of and 
incidental to the audit and examination of the Charity Commissioner’s 
account shall be met out of the charges levied under Rule 4i. Sche- 
dule B to the Act prescribes the fee to bo levied on certain documents. 
So on going through the language of the section if appears that all 


sums payable as aboye if not paid, shall be recoverable as an arrear 
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of land revenue. Rule 39 ot the Bombay Public Trusts Rules, 1951, 
provides the form of requisition to the'Collector for the recoveries of any 
such sum. 


CHAPTER XII. 
MISCELLANEOUS. 
78. The Charity Commissioner, Deputy and Assistant Charity 


Charity Commissioner Commissioners, Inspectors and other subordi- 


and other ofticers and z 
assessors to be public nate ofücers and Assessors appointed under 


servants. this Act shall be deemed tc be public servants 
XLV of 1860. within the meaning cf section 21 of ‘the Indian 
Penal Code. 

..18. (1) Any question, [whether or not a trust exists and 
Deion QE SNTSY such trust is a public trust] or particular pro- 
property. perty is the property of such trust, shall be 


decided by the Deputy or Assistant Charity Commissioner or the 
Charity Commissioner in appeal as provided by this Act. 

(2) The decision of the Deputy or Assistant Charity Commis- 
sioner or the Charity Commissioner in appeal, ‘as the case may be, 
shall, unless set aside by the decision of the court "[on application] 
or of the High Court in ?^* appeal, be final and conclusive. 

By this section, the Charity Commissioner, in appeal the Deputy 
or Assistant Charity Commissioner in any inquiry under sections 19 
and 20 of this Act are empowered specifically to ascertain and determine 
the question whether or not a trust exists and such trust is a public 
trust or a particular property is the property of Such trust. ^ Under 
the provisions of the Bombay Public Trusts Registration Act, 1935, the 
Parsee Public Trusts Registration Act, 1986, and the Mussalman Wakf 
Act, 1923, as amended by Bombay Act XVIII of 1935, the Registrar 
of Public Trusts or the District Court were not empowered to decide 
such questions where the existence of trust was not admitted. Under 

section 92 of the C.P. Code; suits for mere declaration of trusts etc., 
could not be instituted because that section presupposed the existence 
of a trust for the administration of which it was necessary to make 
provision. Hence section 92 did not apply to a suit brought solely 


1. These words were substituted for the original by Bom. 14 of 1951, s, 2] (1). 
2. These words were substituted for the words “in appeal? 7574., s. 21(2)()- 


9. The word “further” was deleted, 7574, , . 21(2)(ii). 
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for the purpose of having a declaration of the Court that certain wakt 
property is wakf, the facts of endowment being denied on the other 
hand. See Jamal-uddin v. Mujtaba Husain (1903) 25 All. 631; Nihal 
Shah v. Msmt Malan (1920) 2 Lah, L.J. 457; Khursaidi Begum v- 
Secretary of State (1926) 5 Pat. 539, 94 I.C. 483, (20) A.P. 821; Miran 
Baksh v. Allah Daksh (1927) 8 Lah. 111, 99 I.C. 756, (297) A.L. 850; 
Shihan v. Abdul Alim (1930) 58 Cal. 474, 180 I.C. 869, (30) A.C. 787. 
Nor did that section apply to a suit brought merely for a dcclaration 
that the plaintiffs were trustees of an endowment. See Budree Das 
v. Chooni Lal (1906) 33 Cal. 789, 810; Ramdas v. Hanumantha (1918) 
36 Mad. 364, 12 I.C. 419. It has been held that the Bombay High 
Court in Mahomed Hussain Daudbhai v. Collector of Broach and Panch 
Mahals, 46 Bom. L.R. 925, “whatever may have been the intention of 
the promoters of the bill which ultimately became Act No XVIII of 
1935, the plain meaning of section 6 C (1) (i) is that an inquiry under 
that clause of the section is confined to cases where the existence of the 
wakf is admitted. Ifthe intention of the promoters has not been 
carried into effect, perhaps in advertently, by reason of the substitu- 
tion of a new clause in place of the original sub-clause (ii), the 
only remedy is for the Legislature to remedy the defect by 
making a suitable amendment in the clause. We are therefore 
of opinion that in all these applications, the existence of the 
wakf having been disputed, it was not open to the learned District 
Judge to make an inquiry into its existence.” This was the case under 
Mussalman Wak! Act, 1928, section 6C (1) (i) Mnssalman Wakf (Bom- 
bay Amendment) Act, XVIII of 1985. The provisions of this section 
do away with the doubt about any such question to be decided by the 
Charity Commissioner. Under the provisions of sections 19 and 20 of 
this Act, the Assistant and Deputy Charity Commissioner can decide 
any question whether a trust exists and whether such trust is & public 
trust or not. Any person aggrieved by the decision of the Deputy or 
Assistant Charity Commmissioner can file an appeal against the finding 
or decisions to the Charity Commissioner. If any person is aggrieved 
by the decision of the Charity Commissioner on the question in appeal, 
he can apply to the Court within sixty days from the date of the deci- 
sion of the Charity Commissioner to set aside the decision, under section 
72 of this Act. An appeal shall lie to the High Court against the 
decision of the Court under sub-section (2) of section 72 of this Act as 
if such decision was a decree from which an appeal ordinarily lies. 


Thus it is observed that in doing away the doubt about exercising juris- 
dicti . - . Li . - 
on in such Ba ST o foeu Ge Riiete Docet by tanguita remedies 
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have been provided for. Section 31 lays down that no suit to enforce a 
right on behalf of the public trust which has not been registered under 
this Act, shall be hoard and decided in any Court. Sub-section (2) of 
this section specifically lays down that the decision of the Deputy or 
Assistant Charity Commissioner, or the Charity Commissioner in appeal 
under section 70 of this Act, as the case may be; shall unless set aside 
by the decision of the Court, on application under section 72 against the 
decision of the Charity Commissioner, or of the High Court in appeal 
under sub-section (+) of section 72 of this Act, be final and conclusive. 
The question whether or not a trust exists, or such trust is a public 
trust, or a particular property is the property of such public trust, is 
once decided as provided under the provisions of this Act, it cannot be 
re-agitated nor any suit entertained in any Court. 


Bombay Public Trusts Act (Bom. XXIX of 1950), Sees. 19,79; 
80, 50, 56B, 26— Civil Procedure Code (Act V of 1908). 


Sec. 10.—The Petitioner filed a suit in a Civil Court against the 
respondents for-a declaration that she was the owner of a certain sum of 
money lying in deposit with the respondents and no one else had any 
Tight, title and interest in that sum. In this suit a preliminary issue 
was raised whether the suit was barred by the Bombay Public Trusts 
Act, 1950. During the pendency of the suit the respondents submitted 
an application before the Deputy Charity Commissioner under s. 19 of the 
Act inter alia to make inquiries and determine whetherthe sum lying 
in deposit with them constituted a trust and whether the trust was a 
public trust within the meaning of the Act. A preliminary contention 
raised by tho petitioner that the Deputy Charity Commissioner had no 
jurisdiction to entertain the application as the question relating to the 
existence of a trust was involved in the suit, was rejected. Thereafter 
the Petitioner applied for stay of the proceedings before the Deputy 
Charity Commissioner under S. 10 of the Civil Procedure Code, 1908, 
contending that as the same issue fell to be determined in two different 
proceedings before two différent tribunals simultaneously, and the suit 

instituted by the petitioner was prior to the institution of the application 
by the respondent, the proceedings before the Deputy Charity Com- 
missioner was liable to be stayed: 


Held, that under the Bombay Public Trusts Act the Civil Court 
had no jurisdiction to decide the question whether the eum in the hands 
of the respondents was the property of a public trust and the applica- 
tion before the Deputy Charity Commissioner could not be stayed. 
(Taraben Baldevdas v. The Charity Commissioner 57 Bom. L.R. 1064.) 
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'[79A. All costs, charges and expenses incurred by the 
Recovery of costs an] Charity Commissioner, or the Deputy or Assis- 


la poadia Dr tant Charity Commissioner as a party to, or in 
Charity Cammis connection with, any legal proceeding in respect 
sioner, ete 


of any public trust shall, notwithstanding any- 
thing contained in section 79B, be payable out of the property or 
funds of the public trust, except in cases where the liability to pay 
the same has been laid on any party or other person personally and 
the right to reimbursement under this section has been negatived in 
express terms. 


79B. The costs, charges and expenses of and incidental to 
ues or Ae ni any suit, appeal or application to any court in- 
High Court. cluding the High Ccurt under this Act shall be 
in the disorotion cf the Court, which may, subject to the provisions . 
of section 79H, direct the whole cr any part of such costs, charges 
and expenses to be met from the property or funds cf the public 
trust concerned or to be borne and paid in such manner and by such 
persons as it thinks fit. 


790. The costs, charges and expenses of and incidental to 


ee se ea any appeal, application or cther proceeding 
Commissioner, cic. before the Charity Commissicner or the Deputy 


or Assistant Charity Commissioner shall be in his discretion and he 
shall have full power to determine by whom or out of what property 
or funds and to what extent such costs, charges and expenses are 
to be paid. 


“T7966. (4) If in an inquiry under section 19 the Deputy or 
E rarius Assistant Charity Commissioner or in an inquiry 
proceedings before Cha- under section 54 the Charity Commissioner is of 
rity Commissioner, etc. opinion that the application on which such inquiry 
was commenced was either frivolous or vexatious the Deputy or Assis- 
tant Charity Commissioner or the Charity Commissioner, as the case may 
be, may at the request of the person against whom such application 
was made (hereinafter referred to as "the opponent") call upon ‘the 
person making the application (hereinafter referred to as “the 
applicant”) to show cause why the applicant should not pay com- 
pensation to the opponent and if the applicant is not present, direct 
the issue cf a summons to him to appear and show cause as aforesaid. 


1. Sections 794 to 79D were inserted by Bom. 14 of 1951, s. 22 


2. Section 79CC wai inserted by Bom. 28 of 1053, s. 17. 
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(2) If the Deputy or Assistant Charity Commissioner or the 
Charity Commissioner, as the case may be, is satisfied that the appl- 
cation was either frivolous or vexatious he may, after recording 
reasons, order that compensation to such amount not exceeding two 
hundred and fifty rupees as he may determine be paid by the appli- 
cant to the opponent. 


(8) An appeal shall lie against an order awarding compensa- 
tion under sub-section (2) if made by the Deputy or Assistant Charity 
Commissioner tc the Charity Commissioner and if made by the Charity 
Commissioner to the Bombay Revenue Tribunal and the provisions of 
sections 70 and 71 shall mutatis mutandis apply to such appeal.] 


19D. Notwithstanding anything contained inthe Court-feee Act, 
Dee to be paid as 4870, the documents described in columns 1 and 
Schedule, B." 2 cf Shedule B hereto shall bear a court-fee 


VII of 1870. stamp of the value specified in column 3 thereof.] 


Extra costs— If a trustee be sued by a stranger concerning the 
trust, and have his costs paid him as between party and party, and 
the cestui que trust afterward institute proceedings for an account, the 
trustee will be allowed his necessary costs in the former suit, and will 
not be concluded by the amount of the taxation. See Ramsden v. 
Langley; 2 Vern. 586; F'earns v. Young, 10 Ves. 181. 


Costs of unsuccessful litigation— If a trustee as defendant be 
ordered to pay the plaintiff’s costs, he will, unless he has forfeited his 
right by some misconduct, be entitled as between him and his cestui 
que trust to be reimbursed the costs which he has paid, and also those 
which he has himself incurred. See Lovat v. Frasers L.R. 1 H.L.Se. 
37, per Lorde Kingsdown. The: fact of a trustee having been 
unsuccessful in litigation, either as plaintiff or defendant; will not in 
the absence of misconduct disentitle him to be reimbursed his costs, (see 
Couiney v. Rumley, 6 Ir. R. Eq. 99), but a trustee will have no claim 
to reimbursement out of the trust fund where the legal proceedings 
were occasioned by his own negligence in the first instance, (see Caffrey 
v. Darby, Vos. 497; Courtney v. Rumley, supra) or were improperly 
instituted by himself. See Peers v. Ceeley, 15 Beav. 209, Leedham v. 
Chawner, 4 K. & J. 458; Re England's Settlement, (1918) 1 Ch. 21. A 
trustee will not be allowed, without question, whatever sums by way 
of costs he may have paid his solicitor; the bill, as between trustee and 
cestui que trust; though not submitted to a regular taxation (which is 
between solicitor and client), will be moderated by the Court by a 


deduction of such charges as appear irregular and excessive. See 
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Johnson v. Telford, 8 Russ. 477; Allen v. Jarvis; L.R. 4 Ch. 616; and see 
Re Brown, L.R. 4 Eq. 464.) Brown v. Burdett, 40 Ch. D. 244, 254 (C.A.) 
Re Scowby, (1807) 1 Ch. 741 (C.A.). Under s 67 (2) of the Solicitors 
Act, 1932 (replacing s. 39 of the Solicitors Act, 1848), a cestui que trust 
may apply to the Court for taxation of the trustee’s Solicitor’s costs. 
It is not the practice to grant an application under the section more 
than twelve months after the bill has been paid: Re Welborne, (1901) 
1 Ch. 312 (C.A.). The Court has a discretion whether to make an 
order. Tho ultimate incidence of the costs will not be decided upon 
a summons under the section; Re Miles (1903) 2 Ch. 518. Trustees 
can obtain taxation of the costs of a solicitor co-trustee under s. 67(1): 
Re H.P. Davies & Son, (1917) 1 Ch., 216. 


Interest not allowed—tThe trustee will not be allowed interest on 
the costs, though at the time he paid them he had no trust money in 
his hands. See Gordon v. Trail, 8 Price 416. But if he pays off a 
debt carrying interest, he stands in the place of the creditor in respect 
of interest: Re Beulah Park Estate, L.R. 15 Eq. 43; Finch v. Prescott, 
L.R. 17 Eq. 55i. See Lewin pages 107-8-9. 


Costs of trustee defending his conduct in the trust:— Where a 
bill was filed to set aside, a decree for a compromise on the ground of 
personal fraud in one of the trustees in obtaining the decree, but 
the charge of fraud was disproved, and the bill dismissed with 
costs to be paid by the next friend of the plaintiff, who, how- 
ever, was unable to pay them, it was held that the trustee 
was entitled to have his oosts discharged out of the trust estate, 
for the defence was by him, not on his own behalf, but for the 
benefit of the trust estate, and his right was not affected by the fact 
that his character was incidentally cleared in thesuit. See Walters v. 
Woodbridge, 7 Ch. D. 504 (C.A.). Buta trustee is not entitled to be 
indemnified against every action that may be brought charging fraud 
against him personally but only in cases where it is part of his defence 
that he is also defending the estate: Re Dunn, (1904) 1 Ch. 648; and see 
Hosegood v. Pedler, 66 L.J.Q.B. 18. This decision has been referred 
to as a very strong illustration of the general tule rhat a trustee is 
entitled in an ordinary case to recover out of the trust estate, as costs, 
charges and expenses properly inourred, all his costs of an action 
which he has properly defended, and as showing that where a 
tenant for life has properly defended an action to restrain him from 
exercising his powers under the Settled Land Act, the difference 
between solicitor and client and party and party costs may be treated 
as charges and expenses incidental to the exercise of the power. See 
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Re Llewellin, 87 Oh. D. 317, 827, per Stirling, J. But in view of the 
ease and comparatively small expense with which a trustee can, under 
the present procedure obtain the opinion of the Court as to the propriety 
of defending an action, he should, in all cases of doubt, adopt that 
course, and if, acting on a doubtful opinion of counsel, he defends an 
action defence to which is hopeless, he will not be allowed his costs. 
See Re Beddoe» (1898) 1 Ch. 517 (C. A); and see Re England's Settlement 
Trusts (1918) 1 Ch. 24. But a solicitor who, being trustee, has by his 
negligent conduct of the trust business caused an action to be brought 
against him and his co-trustee, is liable to indemnify his co-trustee 
against the costs, even where no actual loss has been occasioned to the 
trust estate: Re ‘Linsley, (1901) 2 Ch. 785, applying Lockhart v. 
Reilly, 25 L.J. Oh. 697. See Lewin page 182. 


Fees —The fees to be charged by the public trustee aro regulated 
by section 9 and the Public Trustee (Fees) Order, 1926, replacing 
earlier orders. See 1925, S.R. & O. p. 1681. Section 9 (2) provides 
that any expenses which might be retained or paid out of the trust 
property if the public trustee were a private trustee shall be so retained 
or paid, and the fees shall be retained or paid in like manner as an 
addition to such expenses, By sub-section 5 it is. provided that the 
incidence of the fees and expenses under the section as between capital 
and income shall be determined by the public trustee. The income fee 
in respect of annuities is an expense of administration and must be paid 
out of the income or capital of the residuary estate and not out of the 
annuities. See Ie Riddel, (1936) Ch. 747, not following Re Bentley (1914) 
2 Ch. 456; Re Hulton, (1936) Ch. 586; and see post, p. 535. Where 
there are settled legacies the income fee and the withdrawal fee must 
be borne respectively by the income and capital of each settled legacy, 
(see Re Roberts’ Will Trusts, (1937) Ch. 274), but, where pecuniary 
legacies are bequeathed after a life interest, the withdrawal fee is 
payable out of the residue on a final distribution of the fund. Seo Re 
Hicklin, (1917) 2 Ch. 278. ^ See Lewin pages 529-530. 


Costs—Section 85 of the C.P. Code specifies that subject to such 
conditions and limitations as may be prescribed, and to the provisions of 
any law for the time being in force; the costs of and incident to all 
Suits shall be in the discretion, of the Court, and the Court shall have 
fall power to determine by whom or out of what property and to what 
extent such costs are to be paid, and to give all necessary directions for 
the purposes aforesaid. 


Costs of and incident to suit:—This expression includes not only 
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costs of suits, but costs of applications in suits, If there has been an 
invalid reference to arbitration out of Court, the Court cannot make an 
order for costs incurred before the arbitrator as they are not costs of 
the suit. See Arunachala v. Louis Dreyfus (1928) 54 Mad. L.J. 580, 
109 I.C. 175, (28) A.M. 870. As to costs of applications, the Court 
may make an order directing either party to pay the costs of the other, 
or it may make no order as to costs, or it may reserve costs or make 
costs, costs in the cause. Where an Official Receiver was appointed 
pending a suit for partition but he had no power to bring suits of a 
certain nature without the leave of Court, it was held that costs incur- 
red for obtaining such leave were incidental tothe suit of the nature 
contemplated. See Rai Bahadur Sermal Dalmia v. Manindra Lal (1935) 
40 Cal. W.N. 762. zs 


Costs to be in the discretion of the Court:—The section provides 
that the costs of suits and applications shall be in the discretion of the 
Court. Such discretion must be a judicisl discretion to be exercised on 
legal principles, not by chance, medley, nor by caprice nor in temper. 
See Huzley v. West London Ex. Ry. (1886) 17 Q.B.D. 378, 376; Justain 
Hull v. Paull (1919) 24 C.W.N. 352, 357, 58 I.C. 421. In the exercise 
of this discretion thy Court is not confined to the consideration of the con- 
duct of the parties in the actual litigation itself, but may also take into 
consideration matters which led up to and were the occasion of that 
litigation. See Bhugobati v. Mahomed (1902) 7 C.W.N. 617; Upendra 
v. Bisweswar (1924) 29 C. W.N. 297, 299, 86 I.C. 821, (^25) A.C. 569. 
The discretion conferred upon the Court by section 85 of the C.P. Code 
is very wide. As to discretion of taxing-master, see Sadasukh v. Baji 
nath (1921) 23 Bom. L.R. 854; 63 I.C. 97, (21) A.B. 87; Jivanlal v. 
Bai Manchha (1925) 27 Bom. L.R. 532, 87 I.C. 1013, (25) A.B. 855. 
Thus, the Court may order the costs to be paid by the parties in defi- 
nite proportions, or it may order one party to pay to the other a fixed 
sum in lieu of taxed costs. See Willmott v. Barber (1881) 17 C.D. 172, 
174; Mayor cf Bradford v. Bradford Cor poration (1891)8 Ch. 58. Simi- 
larly, it may disallow costs to a successful plaintiff, as where the rate 
of interest claimed by the plaintiff and allowed to him under the Usury 
Laws Repeal Act, (Act 28 of 1855) is usurious; see Carvalho v. Nurbibi 
(1879) 3 Bom. 202; or it may make a successful plaintit pay the whole 
costs of the other side. See Harris v. Petherick (1879) 4 Q.B.D. 611; 
Fane v. Fane (1879) 18 C.D. 288. It may also fallow the expenses of wit 
ness though not summoned through the Court. See Ganga Dishan v. Mur- 
ree Brewery Co. (1928) 10 Lah. L.J. 401, 309 I.C. 476, (28) A.L. 800. 
But though the discretion conferred upon the Courts by this ‘section is 

CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


384 THE BOMBAY PUBLIC TRUST'S ACT, 1950 [ s. 794-5 


wide, itis & Judicial discretion, and must be exercised on fixed princi- 
ples; that is according to the rules of reason and justice, not according 
to private opinion, (see Sharp v. Wakefield (1891) A.C. 178) or bene- 
volence, (see Kierson v. Joseph L. Thompson & Sons Lid., (1913) 1 K.B- 
587), or even sympathy. See Bevingion v. Perks (1595) 2 K.B. 229, 281. 
Where there are no materials before the Court on which it can exercise 
its discretion, it is not justified in depriving a successful party of his 
costs. See Civil Service Co-operative Society v. General St. Nav. Co, 
(1908) 2 K.B. 756 (C.A.). 


The discretion to award costs is limited by certain enactments. 
See Manmatha v. Abu Zafer (1929) 56 Cal. 484, 116 I.C. 736, (29) A.C. 
560. See also Assistant Collector, Sulesette v. Damodardas, (1929) 53 
Bom. 178; 114 I.C. 897, (29) A.B. 63. 


There are certain general rules or principle which a Court has to 
observe in using its discretion in the matier of awarding costs. See at 
pp. 149-152 of the C.P. Code by Mulla, 11th Edn. The discretion 
given to the Court under sdction 85 of the C.P. Code; cannot be dele- 
gated to the taxing officer. See Lambton v. Parkinson (1886) 85 W.R. 
545. As regards an action for costs against a third person on the 
ground that he was a mover of and had an interest in the suit, it has 
been held by the Privy Council that such an action cannot be main- 
tained in the absence of malice and want of probable cause. See Rama 
Coomar Coondoo v. Chunder Kanto Mookerji (1878) 2 Cal. 233, 4 I.A. 93. 
The Court is not bound to order costs to be paid out of the estate. 
Such an order is generally made in favour of trustee and in probate 
suits when the difficulty or construction is caused by the testator. See 
Inder Kunwar Jaipal (1889) 15 Cal. 725. 15 I.A. 127; Re Taramoni 
Dasi (1900) 25 Cal. 553. Where in a suit under section 92 of the C.P. 
Code; the surviving appellant was not solvent enough to pay the costs 
of the successful respondent, it was competent to a Court to make an 
order for costs against the estate of the deceased appellant. See Itam 
Ghulam v. Shyam Sarup (1984) 55 All. 687, 149 I.C. 840, (34) A.A. 1. 


Section 76 of this Act provides that save in so far as they may be 
inconsistent with anything contained in this Act, the provisions of the 
Code of Civil Procedure, 1908, shallapply to all proceedings before 
a Court under this Act. Section 35 of the C. P. Code shall apply to 
all proceedings before a Court under this Act in awarding costs, but 
it is subject to the provisions of this Act. Cases under the trusts Act 
on the subject of costs can be usefully referred to. 
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Costs—A trustee or executor will be allowed the amount of solicitor's 
bill of costs which he has paid for services rendered in the matter of 
the trust; even, it would seem, where the necessity for the services 
arose through want of caution on the part of the trustee e. g.» where 
proceedings had to be taken by an administration against an agent 
to whom he had entrusted money to make payment. See Macnamara 
v. Jones (1784), Dick, 587. Unless trustees have been guilty of mis- 
conduct, they are entitled to their costs of an action for the administra- 
tion of the trust as between solicitor and client, and not merely as 
between party and party, (see Re Davis Muckalt v. Davis (1887) W.N. 
186), and, in addition thereto, any other costs, charges, and expenses 
properly incurred by them in the execution of the trust- See Re Lore, 
Hill v. Spurgeon (1885), 29 Ch. D. 848. 


Where the sole object of a suit is to make trustees answerable for 
breach of trust; and a judgment to that effect is obtained, the trustees 
will not get their costs allowed, but will almost invariably have to pay 
the costs of the plaintiffs upto the judgment. See Per Lord Langadale, 
Byrne, v. Norcott (1851), 18 Beav. 336. Tbe costs subsequent to the 
judgment will be in the discretion of the Judge; who may disallow the 
trustee his costs, if he considers that, but for the trustee's misconduct, 
there would have been no need for the action at all. See aston v. 
London,(1892) 67 L.J. 883. And the same result will follow where 
the conduct of a trustee is vexatious or oppressive, (see Marshall v. 
Sladden (1851) 4 De G. & Sm. 468) or unreasonably cautious. See 
Smith .v. Bolden (1863), 83 Beav. 262. But where an administrative 
action is necessary apart from the breach of trust, and the latter only 
forms an incidental feature of the action, or where, although there has 
been a. technical breach of trust no loss has ensued, (see Royds v. Royds» 
(1841) 14 Beav. 54), the trustee will, as a rule, be allowed his general 
costs of the action as between solicitor and client; although where loss 
has been incurred he may have to pay the special costs caused by the 
breach. Seo Pride v. Fooks (1839), 2 Beav. 480. 


A trustee who has obtained his costs as between party and party 
in a suit respecting the trust fund, will be entitled to charges and 
eXpenses reasonably and properly incurred which would not be allowed 
on taxation. See f'earus v. Young, 10 Ves. 184; Amand v. Bradbourne, 2 
Ch. Cas. 138; Ramsden v. Langley 9 Vern. 586. The fact that a trustee 
has been unsuccessful in litigation, either as plaintiff or defendant, 
vill not, in the absence of misconduct, disentitle him to be reimbursed 
his costs. See Comtney v. Rumley, 6 I.R. Eq. 99. Anda trustee or 
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executor, who is ordered to pay costs to the plaintiff, is entitled, unless 
he has forfeited his right by some misconduct, to recover from tho es- 
tate which he has defended; not only the costs which he has incurred 
to the adversary, but also the costs which he has paid to his own legal 
adviser. Seo Lovat v. Fraser, L.R. 1 Sc. App. 37. He will not he 
allowed interest on cosis paid by him. See Gordon’ v. Traill 8 Price, 
416. Ifa suit respecting the trust fund has been caused by the 
negligence of the trustee, and a fortiori through their misconduct, or 
has been instituted in' the face of proper advice, (see Peers v. Ceeley, 15 
Beay. 209), they will not be entitled to costs. See Caffrey v. Darby, 
6 Ves. 497. See also Leedham v. Chawner, 4 K. & J. 458; Aga Mohd 
Shirazi v. Syed Mohd Shoostry, 21 C-W.N. 839. 

A trustee or executor is not entitled to be allowed without 
question the bills of costs which he has paid bona fide to the legal 
adviser to trust, but sueh bills may be modified by the Court. Ste 
Johnson v. Telford 8 Russ. 477; Allen v. Jarvis L.R. 4 Ch. 616; Re 
Skowley, (1897) 1 Ch. (C.A.). 

Where two executors defendants in a suit, gave a joint retainer to 
a firm of solicitors, and in the course of proceedings it was certified that 
one executor; who had siuce died insolvent, was indebted to the testa- 
tor's estate,—it was held that the surviving executor should be allowed 
only his own proportion of the costs up the bankruptcy out of the 

- estate, the defaulter's proportion being set off against the debt 
due from him but the costs incurred by both subsequently to the 
bankruptcy should be allowed in full. See Smith v. Dale 18 Ch. D. 
516, Watson v. Row 18 L.R. Eq. 680 (dissented from) M’Ewan v. 
Crombie 25 Ch. D. 175. 

Where in a suit to set aside a compromise made on behalf of in- 
fants by trustees, personal ffaud was charged against one of the trus- 
tees, and the suit was dismissed with costs to be paid by the next friend, 
who could not pay, the trustee was held to be entitled to be paid his 
costs out of the estate, though at the same time he had defended his 
own character. Seo Walters v. Woodbridge, L.R. 7 Ch. Div. 504. 
But see Hosegood v. Pedler 66 L.J.Q.B. 18 (where the defence was not 
in the trustee’s strict line of duty to the beneficiary). 


Where trustees were wrongfully appointed but, acted bona fide; and 
believed themselves to have been duly appointed, they were allowed their 
costs, charges and expenses, notwithstanding the defect of title. See 
Travis v. Illingworth W.N. 1868, p. 206. Where a settlement was set 
aside on the ground of improvidence, and the trustees acted properly, a 
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"If trustees are co-plaintiffs or co-defendants, they ought, except 
under special circumstances, to sue or defend jointly and will only be 
allowed one set of costs between them, to be apportioned by the taxing 
master; and if a trustee improperly refuses to join his co-trustee as plain- 
tiff, and consequently has to be made a defendant, he may be deprived 
of costs altogether. But on the other hand, where, owing to one trus- 
tee being also a beneficiary, it is necessary that one should be plaintiff 
and the other defendant, they will each be allowed separate sets of costs 
as between solicitor and client; and the same rule prevails where hostile 
proceedings are brought against one of the trustees, in which case he ` 
may employ two ‘counsels’. Sce Underhill, p. 469 and authorities 
cited therein. 


It has been held that a trustee is entitled to be reimbursed costs 
of former trustees, paid by him to their personal representatives pre- 
viously to the latter transferring the trust estate. See Harvey v. Oliver, 
(i887) W.N. 149. He is also entitled to be reimbursed costs incurred 
by him previously to his appointment in obtaining a statement of the 
trust property and ascertaining that the power of appointing new trus- 
tees was being properly exercised, (see Re Pumfrey, Worcester ctc. Bank- 
ing Co. v. Blick, (1882) 22 Ch.D. 255), and also costs incurred by the 
donee of the power of appointment in relation to the trustee’s appoint- 
ment. See Underhill, p. 470. 


But where a trustee takes upon himself the responsibility of un- 
successfully defending an action in relation to the trust estate without 
procuring the sanction of the Court, the onus lies upon him of proving 
that he had reasonable grounds for defending it. If he connot prove 
such grounds; he is not entitled to retain out of the trust property the 
costs of the action beyond the amount which he would have incurred if 
he had applied for leave to defend. See Re Bed.oe, Downes v. Cottam; 
(1893), 1 Ch. 547, followed, Re England's Settlement Trusts, Dobb v. 
England; (1919) 1 Ch. 24. 


80. Save as expressly provided in this Act, no civil court 
shall have jurisdiction to decide or deal with 
any question which is by or under this act to be. 
decided or dealt with by any officer or authority under this Act, or 
in respect of which the decision or order of such officer or authority 
has been made final and conclusive. - 


Exclusion of jurisdiction of Court is subject to S. 60—In 57 
Bom. L.R. 1069, the Bombay High Court held: “‘that under the 
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the question, whether the sum in tho hands of the respondant was the 
property of a Public Trust and the application before the Deputy 
Charity Commissioner could not be stayed.” This section provides that 
the Civil Courts are barred from entertaining any suits in regard to 
public trusts save as expressly provided in this Act. Section 19 and 
20 read with section 79 of this Act empower the Deputy or Assistant 
Charity Commissioner to decide or deal with any question regarding 
the existence of trusts otherwise and the property belonging to such 
_trusts or any other question affecting the public trust. If no appeal 
is filed against the decision or finding of the Assistant or Deputy 
Charity Commissioner to the Charity Commissioner under section 70 of 
this Act, the decision of the Deputy or Assistant Charity Commissioner 
shall be final and conclusive. Further the decision of the Charity 
Commissioner in appeal in the cases where appeal is filed shall be final 
and conclusive if no application is made for setting aside the decision 
of the Charity Commissioner to the Court under section 72 of this 
Act. The decision of the Court under sub-section (2) of section 72, be- 
ing appealable to the High Court will be final, and conclusive if no 
appeal is filed to the High Court. Hence,if appeals or applications 
are not filed in respect of the decisions or orders of any officer as 
provided under this Act, such decision or orders shall bo final and 
conclusive, i.e. the question which are once decided cannot be reagitated 
on the analogy of res-judicata as laid down in section 11 of the C.P. 
Code. Further, section 81 of the Act bars any Court from hearing 
or deciding any suit in respect of any public trust, if it has not been 
registered under this Act. But the provisions of section 31 apply to 
a suit or a claim of set off or other proceeding to enforce a right on 
behalf of a public trust. Section 50 lays down that suits in respect 
of the questions provided in that section, are entertained provided con- 
sent in writing of the Charity Commissioner is obtained under section 
51 of the Act. Section 52 lays down that section 92 and 98 of the 
C.P. Code shall not apply to public trusts except the suits that are 
pending on the date this Act comes into force. Thus the questions that 
are liable to be dealt with by or under this Act, or have been decided 
and made final and conclusive under this Act, cannot be entertained by 
any Civil Court. Section 9 of the C.P. Code lays down that the Courts 
shall have jurisdiction to try all suits of Civil nature except in suits of 
which their cognizance is either expressly or impliedly barred. 
“Suits expressly barred” is material for the purpose of this section, 
because C.P. Code applies to all proceedings before the Court under 
this Act, as provided an qd Mah 96 BR ung Ab CSAC General rule of 
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law is that when a legal right and an infringement thereof are alleged 
a cause of action is disclosed, and unless there is bar to the entertain- 
ment of a suit, the ordinary Civil Courts are bound to entertain the 
claim. See Valli v. Corporation of Madras (1915) 88 Mad. 41, 16 I.C. 
971. This is in substance the rule laid down in section 9 of the C.P. 
Code which provides that suits though of a Civil nature, are not triable 
by Civil Courts, if the cognizance of such suits is expressly or impliedly 
barred. By “‘expressly” barred as meant barred by any enactment 
for the time being in force. Further, the jurisdiction of a Civil Court 
is not excluded unless the cognizance of the entire suit as brought is 
barred. Seo Antu v. Ghulam (1884) 6 All. 110. The General rule 
is that statutes affecting the jurisdiction of Courts are to be construed 
so far as possible to avoid the effect of transferring the determination 
of rights and liabilities from the ordinary Courts to executive officers. 
See Winter v. Attorney-General (1875) L.R. PC. 880. It is for the 
party who seeks to oust the jurisdiction of a Civil Court to establish 
his contention. Sce Ali Muhammad v. Hakim (1928) 9 Lah. 504, 108 
I.C. 748, (28) A.L. 121 (Punjab Act V of 1912). Statutes ousting 
the jurisdiction of Civil Courts must be very strictly construed. See 
Ramkaran v. Surajmal (1988) Nag. 268, 174 I.C. 762, (38) A.N. 80. 
Where a statute creates a new offence or a new right, and prescribes 
a particular penalty or special remedy; no other remedy can; in the 
absence of evidence of contrary intention, be resorted to. See 
Municipal Board; Bareilly v. Abdul Aziz (1984) All. L.J. 789, 152 I.C. 
792, (84) A.A. 795. 


Jurisdiction of Civil Court.— The exclusion of jurisdiction of Civil 
Court is made subject to any provision expressly made and S. 50 is 
such a provision Vide 57 Bom. L.R. 1069; also unreported decision of 
Bombay High Court in C.R.A. No. 681 of 1954 decided on 28-12-55 


Chandrawar church Vs. Ganapa. 


Rules of construction : Retrospective operation (55 Bom. L.R. 
357).—The Bombay High Court has held: ‘““The language of the statate 
has got to be considered and if the language is plain enough, it is 
not permissible to give retrospective effect to a statute merely because 
that happens to be a remedial one. An Act imposing a new liability 
on one party and conferring fresh rights on the other is not ordinarily 
given a retrospective effect." Although the new Act deals with mat- 
ters of substantive Law, and not mere procedural Law; even so the 
legislature intended to give retrospective effect to this substantive Law 
vide unreported decision of Bombay High Court appeal No. 50 of 1952 


decided on 15795 1958....Mahkommedbhoy Vs. Mahommed. In Civil Rev. 
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Appeal. No. 868 of 1955 decided on 2-2-1956 D.K. Amin Vs. I.M. 
Thakkar, the Bombay High Court held that if a suit is vending in Civil 
Court when this Act came into force and questions are raised whether 
a trust is a public trust and whether certain properties do or do not 
belong to the trust, the jurisdiction of the Civil Court cannot be ousted; 
and the Assistant or Deputy Charity Commissioner has no jurisdiction 
to decide the issues raised in the pending suit. 


81. (1) No suit, prosecution or other proceeding shall be 
Indemnity from suits instituted against the State Government or any 
and proceedings. officer cr authority in respect of anything in 
good faith done or purporting to be done under this Act. 


(2) Subject to the provisions of sub-section (1), no suit under 
section 80 shall, without the previous sanction of the State Gcvyern- 
ment, be instituted against the Charity Commissioner in respect cf a 
public trust cf which he has been authorised to act as a trustee. 


Under the provisions of this Act, the Charity Commissioner has 
two capacities in performing his duty, functions and exercising powers, 
one is as an officer exercising powers for the general superintendence 
of the administration and in carrying ont the purposes of this Act and 
the other is doing an act or acts as a trustee of a public trust of which 
he is appointed a trustee under this Act. Under the provisions of this 
Act, he is immune from the liability of any suit, prosecution or other 
proceedings in respect of anything done in good faith or purporting to 
be done in good faith under this Act. Officers doing anything in good 
faith under the provisions of any law are protected by the relevant 
sections of the Indian Penal Code. Section 77 of the Indian Penal 
Code protects Judges from criminal process whereas the Judicial 
Officers Protection Act, 1850 saves them from Civil suits. The protec- 
tion can be availed of even if the Acts are done not by publie servants 
but under the direction of public servants. See sections 76, 77, 78, 79 
and 99 ol the Indian Penal Code. The exemption hero conferred on 
any officer or authority under this section is not for the personal 
benefit of the individual, but for the furthering of public interest and 
the better administration of justice. In other words, the exemption is 

not the privilege of the person exercising the authority under this section 
but that of the Government and the officer. The section applies to 
those cases in which the officer or authority is acting in good faith 
under colour of his office, though the particular act being done by him 
may not be justifiable by law. See tho case under the Indian Penal 


Code.  Delip (1896) 18 All. 246, 252; Ramji Ahir (1980) 81 Cr. LJ. 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


s.81] MISCELLANEOUS 391 


937, (1930) A.I.R. (P) 887. The protection afforded under this section 
to public officers is not lost to them by reason of any mistake on their 
part in the exercise of their proper functions. See Tiruchit-tambala 
Pathan (1896) 21 Mad. 78; Kishen Lal (1991) 22 A.L.J.R. 501, 26 Cr. 
L.J. 501, (1924) A.ILR. (A) 615. 


The State Government is immune from any liability on account 
of any thing done or purporting to be done in good faith under this 
Act. Tho position appears analogous to the principle that the 
Sovercign can do no wrong, and is therefore not liable for punishment. 
Blackstone at page 242 of Volume I (1829) says, “‘....no suit or action 
can be brought against the king, even in Civil matters, because no 
court can have jurisdiction over him. For all jurisdiction implies 
superiority of power? authority to try would be vain and idle without 
an authority to redress; and the-sentence of a Court would be contemp- 
tible, unless that Court had power to commad the execution of it: but 
who, says Finch; shall command the king? Hence it is likewise, that by 
law the person of the king is sacred, even though the measures pursued 
_in his reign be completely tyranical and arbitrary: for no jurisdiction 
upon earth has power to try him in a criminal way; much less to 
condemn him to punishment. If any foreign jurisdiction bad this 
power, as was formerly claimed by the Pope; the independence of the king- 
dom would be no more: and; if such a power were vested in any domestic 
tribunal, there would soon be an end of the constitution; by destroying 
the freo ageney of one of constituent parts of the sovereign legislative 
power". Section 77 of the Indian Penal Code protects Judges from 
process just as the Judicial Officers’ Protection Act, (Act XVIII of 
1850) saves them from Civil suits. That Act says that “‘no officer of 
any Court or other person, bound to execute the lawful warrants or 
orders of any such Judge, Magistrate, Justice of the Peace, Collector 
or other person acting judicially shall be liable to be sued in any Civil 
Court, ior the execution of any warrant or order, which he would be 
bound to execute, if within the jurisdiction of the person issuing the 
same". It is observed that under sub-section (1) of this section of this 
Act, the State Government or any officer or authority is protected from 
any civil or criminal liability in respect of any thing in good faith done 
or purporting to be done under this Act. Sub-section (2) protects the 
Charity Commissioner from any civil liability in respect of a public 
trust of which he has been authorised to act as a trustee. ‘The suits 
of the nature as provided in secction 50 of this Act in respect of any 
public trust can bo filed with the previous consent in writing of the 


Charity Commigsigner obtained under section 8l of the Act. It the 
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Charity Commissioner is himself a trustee of such public trust and if 
a suit were to be instituted against the Charity Commissioner in respect 
of the public trust, previous sanction of the State Government shall be 
necessary under sub.section (2) of this section. Further the Bombay 
High Court has held in Bombay Municipality v. Govind Laxman (O.C-J..), 
at page 190 of 51 Bom. L.R. as follows— "When a Court or a Judge 
comes across any case where it finds that a publie officer has departed 
or deviated from the path of rectitude, the Court or the Judge should 
in no uncertain terms condemn such action on the part of the public 
officer. But when a public officer is conscientiously doing his duty, the 
Court should not permit any suggestions to be made with regard to his 
impartiality and integrity. There is nothing easier than a party to 
fling mud at persons who very often find it very difficult to defend their 
conduct; and it is the duty ofthe Court to protect publie officers from 
such mud flinging.” 


82. Wo Ccurt inferior to that of a Presidency Magistrate or a 
Trial of offences under Magistrate of the First Class shall try an offence 
this Act. punishable under this Act, 


_88. No prosecution for an offence punishable under this Aot, 
She ee Oa ie oE shall be instituted without the previous sanc- 
necessaryfor prosecution. tion of the Charity Commissicner. 
It appears suitable to deal with sections 82 and 83 of this 
Act together. Provisions have been made for offences and penalties 
committed under this Act in section 66 and 67 of this Act. Section 
66 provides for offences committed by contravening the provisions of 
sections 18, 22, 22B, 220, 29, 82, 85, 59 and 63 of this Act. As regards 
offences by contravening any of the provisions of this Act or the Rules 
for which no specific penalty has been provided for, by this Act, 
penalty is provided for in section 67 of this Act. Fine is the only 
penalty provided therein. The proceedings of prosecution under this Act 
are not ordinary criminal proceedings and will have to be dealt with 
strictly in accordance with the provisions of this Act. The principle 
is that where a new offence is created and the particular manner in 
which proceedings should be taken is laid down, proceedings cannot 
be taken in any other way. See Per Wild J., in Bhalchandra 
Ranadive, 54 Bom. 85, (1929) 81 Bom. L R. 1151 sup. p. 1178. No 
prosecution under the Code is admissible, if it appears upon the whole 
frame of the special Act that it was intended to bo complete in itself 
and to be enforced only by the penalties created by it. See Chandi 
Pershad v. Abdur Rahman (1834) 22 Cal. 181, 139; (1876) 1 Mad. 55; but 
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in the absence of anything in the special Act to exclude the operation 
of the Code, an intention on the part of the Legislature to exclude it 
should not be inferred. See Imam Baksh, (1894) P.R. No. of 1885; Segu 
Baliah v. Ramasamiah (1917) 6 L.W. 283; 18 Cr. L.J. 992, (1918) AIR 
(M) 460 (2). The principle that where a particular set of acts or omi- 
ssions constitute an offence under the general law and also under a 
special law the prosecution should be under the special law; is confined 
to cases where the offences are coincident or practically so. See 
Suchit Raut, (1999) 9 Pat. 126; Joti Prasad Gupta, (1981) 53 All. 649. 
Where the offence falls strictly within the provisions of a section of a 
Special Act and does not go beyond it, it would be more appropriate 
to prosecute the offender and convict him under that-special Act, rather 
than fall back upon a more general law which prescribes a heavier 
penalty. See Jiwa Ram (1981) 33 C.R. L.J. 309, 310, (1982) A.L.J-R. 
519, (1932) AIR (A) 69; Oudh Bar Association Lucknow, (1930) 6 Luck. 
266. Where there is a conflict between a special Act and a general 
Act the provisions of the special Act prevail. See Collector of Bombay 
v. Kamlavahoo ji, (1933) 86 Bom. L.R. 297, (1934) A.I.R. (B) 162. How- 
ever, a person cannot be punished under both the Penal Code and a 
special law for the same offence. (see Hussum Ali, (1878) 5 N-W.P. 49; 
Sukhnandan Rai (1917) 19 Cr. L.J. 157, (1918) AIR (P) 619) and it is 
ordinarily desirable that the sentence should be passed under the 
special Act. See Kuloda Prosad Majumdar, (1906) 11 C.W.N. 100, 5 
O.L.J. 47, 4 Cr. L.J. 489; Rup Deb, (1918)11 A.L.J.R. 840, 14 Cr. 
L.J. 494; Bhogilal, (1931) AIR (B) 409; Bhagat singh (1330) 81 Ce. 
L.J. 930, 81 P.L.R. 73, (1980) AIR (L) 266; Veerasami Naicken, (1931) 
38 L. W. 205, 82 Or.L.J. 851, (1931) AIR (M) 18. For, it is presum- 
ed that the Legislature intends that the special form of punishment 
is appropriate to special cases. ‘he General Clauses Act, (X of 1897, 
s. 26; the Bombay General Clauses Act, (Bom. 1 of 1901) s. 27; the 
Police Act (V of 1861), s. 36; the Bombay City Police Act. (Bom. IV 
of 1902), s. 131; the Bombay District Police Act. (Bom. IV of (1899), 
8. 74. See the Interpretation Act (59 & 53 Vic; c. 63), s. 33) provides 
that “where an act or omission constitutes an offence under two or 
more enactments, then the offender shall be liable to be prosecuted and 
punished under either or any of those enactments but shall not be 
liable to be punished twice for the same offence." Section 83 of this 
Act provides that previous sanction of the Charity Commissioner is 
necessary before launching any prosecution for an offence punishable 
under this Act. In Emperor v. Gulam Hussein 43 Bom. L.R., 152, 
the Bombay High Court has observed, “he order of sanction shall 
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state the offence in respect of which tho accused is to be prosecuted" This 
was a case under section 10B (Bombay Amendment Act XVIII of 1935) 
added to Mussalman Wakf Act, XVII of 1923. Thus, tho prosecution | 
for an-effence punishable under this Act shall have to be iustituted in 
the Court of the Presidency Magistrate in Greater Bombay and & 
Magistrate of First Class elsewhere in the State after obtaining the 
previous sanction of the Charity Commissioner for the purpose. 


Sanction to prosecute--Show cause notice my be issued in such 
cases Vide Ch. C. Circular No. 8t dt. 27-5—55. 


85. (1) The State Government may make rules for the 


Rules. purpose of carrying into effect the provisions 
of this Act. 


(2) In particular and without prejudice to the generality of 
the forgoing provision such rules may be made for all or any of 
the following matters, namely :— 


(a) the manner of publishing the notification under sub-seotion 
(4) of section 4; 


![(aa) the qualifications of the Directcr, and Assistant Directors, 
of Accounts appointed under section 6;] 


(b) the powers, duties and functions of the officers cther than 
the Charity Commissioner,Deputy and Assistant Charity Commissioners, 
appointed under this Act in addition to those provided for in this Act; 


(c) the powers, duties and functions of assessors in addition 
to those provided for in this Act; 


(d) the limits of regions and sub-regions to be prescribed 
under sub-section (1) of section 14; 


(e) the books, indices and registers to be kept and maintained 
in a Public Trusts Registration Office, and the particulars to be 
entered in such books, indices and registers under section 17; 


(f) the form in which an application for the registration of a 
Public trust is to be made and the fee to be paid for the same, the 
other particulars to be entered therein and the manner in which an 
application for such registration to be signed and verified and the 
value and kind of trust property in respect of which it shall not be 
necessary to give particulars under section 18; 

(€) the manner in which an inquiry has to be made by the 
Deputy or Assistant Charity Commissioner under sections 19 and 38; 
= 1. This clauso was inserted by Bom. 6 1960, s. 39. (a) ; 
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(b) the form in which the [trustee] has to make a report 
regarding the change under section 22; 

(i) the beok in which the Deputy or Assistant Charity Commis- 
sioner shall make an entry under section 23; 

*[) the form of memorandum to be sent by trustees and 
Deputy and Assistant Charity Commissioners for registration [and 
the manner in which the memorandum shall be signed and verified];] 

(k) the particulars to be entered in ‘the accounts under sub- 
section (2) o? section 32 and the fee to be paid for special audit 
under section 33; 

( the manner of notifying contents of the will under 
section 46; 


(m) the administrative charges to be levied under sub-section 
(1) of section 48; : 

'[m1) the manner of making an application under sub-section 
(4) of section 50:1 


(n) the form o? account to bo submitted under sub-section (2); 
and the manner of passing order under sub-seotion (3), of section 54; 


(0) the time within which trustees may apply to the court for 
directions under sub-section (1),of section 55; 


*[/01) the conditions and restrictions subject to which the 
committee shall deal with property under sub-section (2) of 
section 565; 


(02) the honcrarium or fees and allowances to be paid to 
chairman, treasurer and members of a committee under sub-section 
(2) of section 551 and the fund out of which such honorarium, or fees 
and allowances shall be paid; 


(03) the interval at which a committee shall meet and the 
procedure it shall follow under section 56J; 


(0%) the terms and conditions as to service on which secretaries 


_ J. This word was substituted for the: words “Deputy or Assistant Charity Commis- 
sioner? by Bom. 47 of 1950, s. 4. 
2. Clauss (j) was inserted by Bom. 23 of 1955,:s. 9 
3. These words were substituted:for the portion beginning with the words “ in the 
registers ? and ending with the words “irom such registers by.Bom. 6 of 1960, s. 39 (b). 


4. This clause was inserted, z5zg, 5- 39 (c). 
5. These clause were inserted, 7474, s. 99 (d). 
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and cfficers of a committee are appointed under section 56M and the 
fund cut of which their salary and allowances shall be paid;] 


(p) the date on which and the manner in which and the 
amount of contribution which every public trust shall pay annually 
under section 58 and the manner in which the custody and invest- 
ment of, and the disbursement and payment’ from, such fund shall 
be made under section 60; 

(q) the date on which the Deputy or Assistant Charity Com- 
missicner shall prepare a list of assessors under sub-section (1) and 
the persons whc may be exempted to serve as assessors under sub- 
section (2) of section 62; 

(r) the allowances to be paid to assessors under sub-sec- 
tion (5) of section 65; 

(s) the other powers, duties and functions to be exercised and 
performed by a Deputy: or Assistant Charity Commissioner under 
section 68; 

(t) the other powers, duties and functions to be exercised 
and performed by the Charity Commissioner under section 69; 


(u) the form of appeal and the fee to be paid for filing such 
appeal under section 71; 


(v) the custody and investment of the money to be credited 
to the Public Trusts Administration Fund and the disbursement and 
payment therefrom; 


(w) any cther matter which is to be or may be prescribed 
under this Act. 


(3) All rules made under this section shall be subject to the 
condition of previous publication. 


85. (1) The Religious Endowments Act, 1863, is hereby 


X ot 1805. zenenled: 


(2) '[On the date of the application] of the provisions of this 
Aot to any public trust or class of public trusts under sub-section (4) 
of section 1 "[(hereafter in this section referred to as the said date)], 


J. ‘These words were substituted for the words “on the application» by Bom. 28 
of 1958, s. 18 (1). 
2. Theso brackets and words wero inserted, 7574. 
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the provisions of the Act specified in [Schedule Al which apply to 
such trust or class of trusts shall cease to apply to such trust or 
class of trusts. 


(8) "[Save as otherwise provided in this section, such repeal] 
or cessation shall not in any way affect— 
'(a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before "[the said date], 


(b) any legal proceedings cr remedy in respect of such right, 
title, interest, obligation or liability, or 


(c) anything duly done or suffered before “Ithe said date]. 


*[(4) Netwithstanding anything contained in sub-secticn (8) all 
XLII of 1923 


Vom. XVIII of 1925 proceedings pending before any authority under 
Bom. XXV of 1935. the Mussalman Wakf Act, 1923 (as amended by 
Pom I ES Miot 1929. the Mussalman Wakf (Bombay Amendment) 
Jom. X VIIL of 1935. i ° egis- 
drin XXV of 1995. Act, 1935, the Bombay Public Trusts Reg 


Bom. XXIII of 1936. tration Act, 1938, or the Parsi Public Trusts 
Registration Act, 1936, immediately before the said date shall be 
transferred to the Charity Commissioner and any such proceedings 
shall be continued and disposed of by the Charity Commissioner or 
the Deputy or Assistant Charity Commissioner as the Charity Commis- 
sioner may direct. In disposing of such proceedings the Charity 
Commissioner, the Deputy Charity Commissioner or the Assistant 
Charity Commissioner, as the case may be, shall have and exercise 
the same powers which were vested in and exercised by the Court 
under the Mussalman Wakf Act, 1923 [as amended by the Mussal- 
man Wakf (Bombay Amendment) Act, 1935], and by the Registrars 
under the Bombay Public Trusts Registration Act, 1935, and the 
Parsi Public Trusts Registration Act, 1986, and shall pass such 
orders as may be just or proper. 


(B) All records maintained by the authority or Court under 
any of the Acts referred to in sub-section (4) shall be transferred to 
the Charity Commissioner or to the Deputy or Assistant Charity 
Commissioner as the Charity Commissioner may direct.] 


-— m — 


J. The word and letter were substituted for the words “the Schedule? by Bom. 14 
of 1951, s. 17. 

9. These words were substituted for the words “Such repeal» by Bom. 28 of 
1953, s. 18(2). ae: 

3. Theso words were substituted for the words “the date of the application of this 
Act”, 7574. 

4. Suh-section. (4) and (5) were added by Bom. 28 of 1950, s. 18 (3). 
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?[86. (4) On the commencement of this Act in that area of 


Further repeals and AX ut 
savings consequent on Re State to which it is extended by the Bombay 
quern nt of Public Trusts (Unification and Amendment) Act, 


Bom. XXIX of 1950, 1959-- 


in other areas of State. 
Bom. VI of 1960. (i) the Religicus Endowments Act, 1863, as 
X ot 1863. in force in the Saurashtra and Kutch areas. of 
the State, 
(ii) ul Madhya Pradesh Dharmadaya Funds Act, 1951, as in 
M A EST Act XVIL force in the Vidarbha Region cf the State, and 


(iii) any law relating to public trusts to which Chapter YII-A 
applies, to the extent to which it corresponds to the provisions of ` 
this Act, 
shall stand repealed. 

(2) On the date of application of the provisions of this Act 
to any public trust or class of public trusts under sub-section (4) of 
section 1 (hereinafter in this secticn referred to as the said date), 
the provisions of the Acts specified in Schedule AA which apply to 
such trust or class of trusts shall cease to apply thereto. 


(8) Save as otherwise provided in this section, such repeal or 
cessation shall not in any way affect-- 


(a) anything duly done or suffered under the laws hereby 
repealed or ceasing to apply before the said date; 


(b) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the said date under the laws 
hereby repealed or ceasing to apply; 


(o) any legal proceedings or remedy in respect of such right, 
title, interest, obligation or liability : 


Provided that if on the said date, any legal proceeding in respect 
of any public trust is pending before any ccurt under any enactment 
specified in Schedule AA to which the State Government,Commissioner, 
Registrar or any officer cf the State Government is a party, the 
Charity Commissioner, shall be deemed to be substituted in those 
proceedings for the State Government, Commissioner, Registrar or as 
the case may be, the cfficer, and such proceedings shall be disposed 


of by such court : 


2. These sections were added y Bom. 6 of.1900, s. 40. 
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Provided further that every proceeding pending before any 
M. P. Act XVIU criminal court under the Madhya Pradesh 
GE IMI. Dharmadaya Funds Act, 1251 shall abate on the 
repeal of that Act under sub-section (1). 


(4) Notwithstanding anything contained in sub-section (3), all 
proceedings pending immediately before the said date before any 
authority (other than a court) under any enactment specified in 
Schedule AA shail be continued and disposed of under that enactment 
as if the Bombay Fnblic Trusts (Unification and Amendment) Act, 
Bom. VI 1959, had not been passed. 
of 1060. (5) Notwithstanding the cessation of any enact- 
ment specified in Schedule AA, all arrears of contributions and other 
sums payable under any such enactment shall be recoverable under 
the provisions of this Act, as if they had been recoverable under 
the provisions of this Act. 


(6) All records maintained by Registrars under the Madhya 
M. P. Act XXN of Pradesh Fublic Trusts Act, 1951, shall he 
1951. transferred to the Charity Commissioner cr to 
the Deputy or Assistant Charity Commissioner as the Charity Com- 
missioner may direct. 


87. Nothing contained in this Act shall apply to-- 


EanoRto apply to i (a! those Wakfs in certain areas of the 
Act XXIX of 1954 State to which the provisions o? the Wakf Act, 
Eni on to dd 19855, have contained to apply; or 

Hydrerahad. Act, (b) the Nanded Gurudwara, the administra- 
BM o Taoa tion of which is governed by the Nanded Sikh 


Hyd. Act XXXVIIof Gurudwara Sachkhand Shri Hazur Apchalnagar 
56. Sahib Act, 1956. 


88. If any difficulty arises in giving effect to the provisions of 
Erovinon for this Act, the State Government may by an order 
difticulties. published in the Oficial Gazette, do anything not 
inconsistent with the provisions of this Aot whioh appears to it to be 


necessary or expedient for the purpose of removing the difficulty.] 
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'ISCHEDULE A.l 
(See sections 98, 61° “and 85.) 

l. Tho Charitable and Religious Trusts Act, 1920. 
XIV of 1920. 
.... 2. The Mussalman Wakf Act, 1923, as amended by Bombay 
XLII of 1923. Act XVIII of 1935. 

8. The Bombay Public Trusts Registration Act, 1935. 
Bom. XXV of 1935. 


4. The Parsi Public Trusts Registration Act, 1936. 
Bom. XXIII 1935. 


5. The Baroda Public Institution Act (Baroda Act No. VI of 
Samyat 1961). 

6. The Religious Endowments Act, 1863, as applied to the 
XX of. 1868. Jamkhandi State in 1890. 

7. "The Deosthan Rules, 1912, of the Jamkhandi State as amend- 
ed by Jamkhandi Act, No. 1 of 1918. 


*(SCHEDULE AA.1 


1. The Charitable and Religious Trusts Act. 1920, in its appli- 
XIV of 1920 cation to tre areas of the State other than the 


area comprised in the pre-Reorganisation State of Bombay. 
2. The Savantwadi Devsthan Act, 1932. 
.8. The (Hyderabad) Endowment Regulation, 1919, Fasli. 


4. The Madhya Pradesh Public Trusts Act, 1951]. 
M.P. Act XXX of 1001. 


‘TSCHEDULE B.] 


Section. Description of Documents. Value. 
1 2 3 
18 (1) Application for the registration of a public trust. Rs.2 
22 (1) Report of any change or proposed change in any 

of the entries recorded in the register kept 
under section 17. 
25 (1) Application of any person having interest in a 
public trust to the Charity Commissioner to 
eb. e RU word and letter wore substituted for the word “Schedule” by Bom. 14 of 
id B. 
2 ia comma and figures “64 were deleted by Bom. 21 of 1954, s. 3, Second 


Schedule. 
3. This Schedule was interested by Bom. 6 of 1960, 8 any 


á This Schedule eds Wut rhe by Bom. d ide (ED i oondoti 


Rs.1 


sen. 8 | 


Section. 
1 


29 


36 


44 


46 


[47 (1) 
147 AA] 


f SCHEDULE Ë 401 
Descriptions of Documents. Value. 
2 3 


determine which of the Deputy or Assistant 

Charity Commissianer shall proceed with an 

inquiry under section 19 or 22 in regard to 

any public trusts. Rs. 2 
Application by the executor of a will for the regi- 

stration of a public trust created by such will. Rs. 2 
Application for sanction of the Charity Commis- 
sioner for- 
(2) sale, mortgage, exchange or gift of immove- 

able property—— 
(i) where the value of the property involved 

does not exceed Rs. 2,000 Rs. 2 
(ii) whero the value of the property involved ex- 

ceeds Rs. 2,000 but does not exceed Rs. 10,000 Rs. 6 
(iii) in any other case Rs. 10 
(b) lease of immoveable property — 
(i) where the average annual rent reserved does 


not exceed Rs. 100 Rs. 2 
(ii) where the average annual rent reserved ex- 

ceeds Rs. 100 but does not exceed Rs. 500 Rs. 5 
(iii) in any other case Rs. 10] 


Application by the author of a public trust 

to the Charity Commissioner for his consent to 

act as trustee of the public trust. Rs. 10 
Application by a person intending to create 

a public trust to the Charity Commissioner 

for his consent to act as trustee of such trust. Rs. 10 
Communication by the executor of a will of a 

testator or the administrator of his estate notify- 

ing to the.Charity Commissioner the contents 

of the will under which he has been appoint 

ed a trustee. Rs. 10 
Application to the Court by the Charity Commis- 

sioner or any person haying interest in a public 


ipa n n MOOSA Ee Din Nanpan C ert tae area sere es erence EN 
1. This eniry was substituted for the origmal by Bom. 28 of 1953, s. T 

2. This entry was substitued for the original by Bom. 28 of 1953, s. 19(2). 

3. "Thess figures and letiers were inserted by Bom. 6 of.1960,:s. 42 (a). 


26 
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Section. Descriptions of Documents. Value 
1 2 3 
and 47A trust or any trustee of public trust for the appoint 
ment of a new trustee or for the vesting of 
property or for both.] Rs. 10 
47(6) Appeal to the High Court from the decis 
ion of the court in application filed under sub- 


section (1) of section 47. Rs. 10 
150A Application to the Charity Commissioner for 
framing or modifying scheme.] Rs. 10 


51 (1) Application to the Charity Commissioner for con“ 
sent to file a suit of the nature specified in 


section 50. Rs. 10 
7155 Application to the Court for directions Rs. 10 
56A Application for opinion, advice or direction Rs. 12. 50] 


59 (8) Appeal to ihe State Government against the 
order of the Charity Commissioner for the 
payment of contribution by a bank or person 
from the money standing to the credit of the 
public trust with such bank or person. Rs. 10 


70 (1) Appeal to the Charity Commissioner against fhe 
finding of Deputy or Assistant Charity Commis- 
sioner under section 20, 22 or 28 or order under 
sub-section (8) of section 54. Rs. 10 


71 (1) Appeal to the Bombay Revenue Tribunal against 
the decision of the Charity Commissioner refus- 
ing consent to the institution of a suit. Rs. 10 


72 (1) Application to the court against the decision of 
the Charity Commissioner under section 40,41, or 
70 or.on the question whether a trust exists and 
whether such trust is a public trust or whether 
any property is the property of such trust. Rs. 10 


72 (4) Appeal to the High Court against the decision of 
the Court under sub-section (2) of section 72. Rsa. 10 


Mukhtarnama or Wakalatnama when presented 
for the conduct of any inquiry, appeal or other 


aN aa she crstyses Sas OA 
1. This entry was inserted, by Bom. 6 of 1960, s. 42 (b). 

2. Theso entries were inserted, 7574., 8. 42 (c). 
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Section. Descriptions of Documents. Volume. 
1 2 3 
proceeding to the Charity Commissioner, or the 
Deputy or Assistant Charity Commissioner. Rs, 1 


‘[Application to the Charity Commissioner or the 
Deputy or Assistant Charity Commissioner for 
copies under the Act. — As. 3 


Any other application or petition presented to 
the Charity Commissioner or the Deputy or 
Assistant Charity Commissioner.] Rs.1 


APPENDIX-A 
TEX BOMBAY PUBLIO TRUSTS RULES, 1951. 


G.N., L. D., No. £456, dated 5th April 1951 (B. G. G., Part IV-B 
page 155). 

Amended by Œ. N., L.D., No. 17285, dated 1st November 1951. 
Amended by G. N., L.D., No. 17847, dated2nd November 1951. 
Amended by G. N.,L.D., No;19104/E; datedl7th November 1952. 
Amended by G. N., L.D., No.24330/E, dated3rd December 1953. 
Amended by G. N., L.D., No.232C0/E, dated 11th October 1954. 
Amended by G. N., L.D., No. 5440/E, dated 11th March 1955. 
Amended by G. N., L.D., No. 23469/E, dated 12th March 1956. 
Amended by G. N., L.D., No. 23703/E, dated 15th October 1956- 
Amended by G. N., L.D., No. 20987/E, dated 7th July 1959. 
Amended by G. N., L.&J.D., No. 47/E, dated 2ndJanuary 1961. 
In exercise of the powers conferred by section 84 of the Bombay 

Public Trusts Act, 1950 (Bom. XXIX of 1950) the Government of 

Bombay is pleased to make the following rules, namely :— 

4. Short title.-(1) These rules may be called the Bombay Public 

Trusts Rules, 1951. 

(2) They shall extend to the whole of the State of Maharashtra. 


2. Mode of previous publication of notification under sub- 
section (4%) of section 1.-The draft of a notification under sub-section 
paaria a A E eT ee I LIT 


1. This entriy was inserted by Bom. 28 of 1953, s. 19 (8). 
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(4) of section 1 of the Act shall, in addition to its publication in the 
Official Gazette, be published as follows :—— 

(1) If it portains to the application of the provisions of the Act 
to any public trust or class of public trusts,—— 

(a) In such newspapers as may be determined by the State 
Government from time to time, 

(b) by affixing a copy thereof on the notice board at the 
office of- 

(i) the Charity Commissioner, 

(ii) deleted, 

(iii) the Collector in the Greater Bombay, and 

(iv) the Mamlatdar or Mahalkari, or as the case may be, the 
Tehasildar in areas outside Greater Bombay; 

(2) If it pertains to the exemption of any public trust or class 
of public trusts from the provisions of the Act, 

(a) in such newspaper or newspapers as may be determined by 

the State Government for the purpose; 
(b) by affixing a copy thereof on the notice board at the office of- 

(i) the Charity Commissioner, and 

(ii) the Deputy and Assistant Charity Commissioners concerned. 

8. Definition.—In these rules, unless there is anything repugn- 
ant in the subject or context, “Bank” means the Reserve Bank of Indis. 

4. Regions and their limits.—The regions for the purposes of 
the Act and their limits shall be as follows:— 

(a) Greater Bombay Region comprising the areas specified in 
schedule ‘A’ to the Greater Bombay Laws and the Bombay High 
Court (Declaration of Limits) Act, 1945 (Bom. XVII of 1945), and the 
districts of Thana and Kolaba. 

(b) Poona Region comprising the districts of Poona, Jalgaon, 
Dhulia, Nasik, Ahmednagar and Sholapur. 

(co) Kolhapur Region comprising the districts of Kolhapur, Satara, 
Sangli and Ratnagiri. 

(d) Nagpur Region comprising the districts of Nagpur, Chanda, 
Wardha and Bhandara. 

(e) Akola Region comprising the districts of Akola, Buldana, 


Amravati and Yeotmal. 
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(D Aurangabad Region comprising the districts of Aurangabad; 
Parbhani, Nanded, Bhir and Osmanabad. 


ZA., Qualification for appointment of Director of Accounts and 
Assistant Director of Accounts.--(1) A person to be appointed as the 
Director of Accounts under section 6, shall be one— 


(a) who is Chartered Accountant within the meaning of the Char 
tered Accounts Act, 1949 (XXXVIII of 1949) and whose name is 
entered in the Register maintained under that Act for a consecutive 
period of not less than eight years; or 


(b) who holds a degree in Commerce of any University in In- 
dia established by law; or any other University recognised for the 
purpose, by the State Government at least in the second class with 
Advance Accountancy and Auditing as special subjects and who has 
thereafter experience for at least 12 yeas in any post involving work of 
accounts in a Government or local authority establishment, or in any 


firm or company of Chartered Accountants, or in any reputed co- 
mmercial firm; or 


(c) whois holding or has held for not less than five years the 
post of an Assistant Director of Accounts in the Maharashtra Charity 
Organization. 


(2) A person to be appointed as an Assistant Director of 
Accounts under section 6 shall be one— 


(a) who is a Chartered Accountant within the meaning of the 
Chartered Accountants Act, 1949 (XX VIII of 1949) and whose name 
is entered in the Register maintained under that Actfor a consecutive 
period of not less than three years; or 


(b) who holds a degree in commerce of any University in India 
established by law, or any other University recognised by the State 
Government as aforesaid, at least in a second class with Advance Acc- 
ountancy and Auditing as his special subjects, and who has therafter 
experience, for not less than seven years in any post involving the 
work of accounts in a Government or local authority establishment, 
or in any firm or company of Chartered Accountants or in any repu- 
ted commercial firm. 


Explanation.—If any question arise under the rule whether or 
not a commercial firm is “reputed” the decision of the State Govern- 
ment thereon shall be final. 


5, Maintenance of a Register of Publio Trusts,--(l) In every 
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Public Trusts Registration Office or Joint Public Trusts Registration 
Office there shall be maintained a Register of Public Trusts in the form 
of Schedule I hereto in respect of public trusts registered or deemed to 
be registered under the Act: 


Provided that the Charity Commissioner may; in the case of auy 
Public Trusts Registration Office or Joint Public Trusts Registration 
Office, direct the maintenance of such a register separately for different 
classes of public trusts or areas within the region or sub-region. 


(2) A copy of the Register of Public Trusts maintained in each 
Public Trusts Registration Office or Joint Public Trusts Registration 
Office shall be kept in the Office of the Charity Commissioner. 


6. Application for registration of a public trust under section 
18.—(1) The application for registration of a public trust, in addition 
to the particulars specified in clauses (i) to (vii) of sub-section (5) of 
section 18, shall contain in the following particulars:— 

(2) Particulars of documents creating the trust. 


(b) Particulars other than documents about the creation or 
origin of the trust. 


(c) Objects of the trust. 

(d) Sources of income of the trust. 

(e) Particulars of encumbrances if any on trust property. 

(f) Particulars of the scheme if any relating to the trust. 

(g) Particulars of title deeds pertaining to trust property and 
the names of trustees in possession thereof. 


The Charity Commissioner may; however; direct that in the case 
of any or all public trusts it shall not be necessary to give the parti- 
culars of the trust property of such value and such kind as may be 
specified by him. 


(2) The application shall be in the form of Schedule II hereto. 


(8) The application in addition to a copy, of the instrument of 
trust, shall be accompanied by a copy of the scheme, if any, in opera- 
tion in regard to the public trust. 


(4) Every person signing the application shall subscribe on solemn 
affirmation before the Deputy or Assistant Charity Commissioner, a 
Justice of the Peaco, a Magistrate or before any officer of court em- 
powered to administer oaths under section 189 of the Code of Civil 
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Procedure, 1908, that the facts mentioned in the said application are 
true to the best of his information and belief. 


(b) The fee to accompany the application shall be in cash and 
of the following amount:- 


(i) when the value of the property of a public trust does Rs. 


not exceed Rs. 2,000 co t£) 
(ü) when tho value of the property of a public trust 

exceeds Rs. 2,000 but does not exceed Rs. 5,000 m5 
(iii) when the value of the property of a public trust ex- 

ceeds Rs. 5,000 but does not exceed Rs. 10,000 .. 10 


(iv) when the value of the property of a public trust 
exceeds Rs. 10,000 but does not exceed Rs. 25,000 ... 20 


(v) when the value of the property of a public trust 
exceeds Rs. 25,000 .. 95 
Provided that no such fee shall be charged in the case of public 
trusts deemed have been registered under section 28. 


(6) When on an application for registration of a public trust 
made under section 18, it has been decided by the Deputy or Assistant 
Charity Commissioner or any other competent authority under the 
provisions of the Act, that tho trust docs not exist or that the trust is 
not a public trust to which the Act applies or that the value of the 
property of the publie trust is less than the amount for which regis- 
tration fee has been paid, the Deputy or Assistant Charity Commis- 
sioner or such other authority may direct the refund of the whole of 
the fee or such part of the fees as has been paid in excess of the fee 
payable under sub-rule (5), as the case may be; to the applicant. 


(7) The memorandum referred to in sub-section (7) of section 18 
shall be in the form of Schedule II-A hereto. Such memorandum 
shall be verified in the manner prescribed under sub-rule (4). 


7. Wanner of inquiries.--Except as expressly provided in these 
rules inquiries under the Act shall be held, as far as possible, in the 
Greater Bombay Region in accordance with the procedure prescribed 
for the trial of suits under the Presidency Small Cause Courts Act, 1882, 
and elsewhere under the Provincial Small Cause Courts Act, 1887. 
In any inquiry a party may appear in person or by his recognised 
agent or by a pleader duly appointed to act on his behalf: 


Provided that any such appearance shall, if the Deputy or Assis- 
ant Charity Commissioner so directs, be made by the party in person. 
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8, Certificate of Registration.--When a public trust is enrolled in 
the Register of Public Trusts a certificate in the following form shall 
be issued to the trustee in token of the registration. Such certificate 
shall be signed by the Deputy or Assistant Charity Commissioner in 
charge of the Public Trusts Registration Offico and shall bear the 
official seal. 

Form of Certificate. 


It is hereby certified that the Public Trust described below has 
this day been duly registered under the Bombay Public Trusts Act, 
1950 (Bom. XXIX of 1950) at the Public Trusts Registration 


Name of Publio Trust ........ «eee errem nennen nennen neenon 
Number in the Register of Public Trusts ........ eee 
Certificate issued to..--...-.. d Odd LISLE EID o 0 o o 
Given under my hand this . . .. .. day of.. .... 196 
Signature..... Bao. a c 
Designation ao ogoac oo 


9. Mode of serving summons.— (1) Summons for the attend- 
ance of any person whether a party witnesses or assessor, at an inquiry 
or other proceeding under the Act may be served through post. The 
summons may be substituted by a letter where the person to be sum- 
moned is in the opinion of the Charity Commissioner or Deputy or As- 
sistant Charity Commissioner of a rank entitling him to such a mark 
of consideration. The summons or letter shall be ended to have been 
duly served on the person summoned if it is sent by registered post and 
an acknowledgement or refusal therof has been received. 

(2) No summons for the attendance of any witness shall be issu- 
ed at the instance of a party to an inquiry or other proceeding under 
the Act, unless the party first deposits with the Charity Commissioner 
or Deputy or Assistant Charity Commissioner, as the case may be; such 
sum as in his opinion is sufficient to defray the cost of travelling and 

other allowances payable to such witnesses. 

9A. Signing. of processes.-—All summonses, letters substituted 
for summonses and other processes may be signed by an officer autho- 
rised in this behalf by the Charity Commissioner or Deputy or Assis- 
tant Charity Commissioner. 

40. Allowances of witnesses.——(1) Allowances payable to 
witnesses summoned for any inquiry or other proceeding under the Act 
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thall very according to the status and circumstances of witnesses who 
shall be classed as follows:— 
Class (ii) will generally include large landholders, professional 
men, big businessmen, and persons of like status. 
i Class (ii) will generally include ordinary landholders, clerks, 
artisans,, small businessmen, and persons of like status. 
Class (ii) will generally include small cultivators, labourers and 
persons of like status. 
(2) Local witnesses shall be paid conveyance allowance per day 
at the following rates:— 
In Greater Outsider Greater 


Bombay. Bombay. 

Rs. a. p. Rs. a. p. 
EOT 3, 0, 0, 2, 0, 0; 
Class (ii) ssesseessersrese 2, 0, 0; L 4, 0, 
Class (iii) sossccessesese 1,0, 0, 0, 12, 0, 


Class (iii) witnesses may, at the discretion of the Officer holding the 
inquiry or other proceeding, be paid in addition subsistence allowance 
per day of Rs. 1-8-0 in Greater Bombay and Re. 1 outside Greater Bombay 

(3) Outside witnesses shall be paid travelling and subsistence 
allowances as shown below:— 


Travelling Allowances Subsistence Allow- 
ance per diem. 


Class of 
Witness. 
By rail. By road. By steamer Outside 
In Greater Greater 


Bombay. Bombay. 


Rs. a. p. Rs. a. p. 
Class (i 2nd class Actualex-Passagebyhigh-"5 0 0 8 0 0 
fare penses er class if there 
subject to are two classes; 
a maxi- by the middle 
mum of 7 class if there 
annasa are three olas- 
- mile. ses. 
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Class (ii) Interme- Actualex-Passagebymid- 8 0 0 2 0 0 
diate or if penses dle class if 
there be ‘subjectto there are three 
no inter- a maxi- classes; by 
mediate, mum of lower class 
2nd class 3 annas only two 


fare. a mile classes 
Class 3rd class One anna 
(ii) fare per mile Lowest classes 1 8 0 1 0 @ 


(+) The Officer holding the inquiry or other proceeding may, 
however, for reasons recorded in writing, sanction in the case of any 
witness, allowances at such higher rates as he may deem fit. 


(5) The Officer may in the case of any person summoned to give 
evidence as an expert, allow lin addition reasonable remuneration for 
the time occupied both in giving evidence and in performing any work 
of an expert character necessary for the inquiry or other proceeding. 


11. Manner of recording evidence of witnesses.—(1) At any 
inquiry or other proceeding under the Act as the examination of each 
witness proceeds the Officer holding the inquiry or proceeding shall 
make a memorandum in English of the substance of what each witness 
deposes and such memorandum shall be signed by the officer and shall 
form part of the record. 


(2) Where the Officer is unable to make a memorandum as requir- 
ed by sub-rule (1), he shall record the reason of his inability and shall 
cause the memorandum to be made in writing from his dictation. 


12. [delete]. 


48. Changes in the Register of Public Trusts.--(1) Any change 
or proposed change in any of the particulars recorded in the Register 
of Public Trusts shall, under sub-section (1) of section 22 be reported 
to the Deputy Charity Commissioner or Assistant Charity Commissioner 
by the trustee of the trust concerned in the form of Schedule III hereto. 


(1A) The memorandum referred to in sub-section (1A) of section 
22 shall be in the form of Schedule IIIA hereto, and shall be verified 
in the manner provided in sub-rule (4) of rule 6. 


(2) The Deputy or Assistant Charity Commissioner on receipt of 
the report under sub-rule (1) shall cause particulars in respect thereof 
to be entered in a register to be kept for the purpose in the form of 
Schedule IV hereto. In such register there shall be entered also parti. 
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culars in respect of changes effected in the Register of Publio Trusts 
otherwise than on report by the trustee. 


(8 Amendments in the entries in the Register of Public Trusts 
shall be made by scoring out in red ink the original entry or entries, 
and the addition or alteration iuitialled by the Deputy or Assistant 
Charity Commissioner. 

(4) The Deputy or Assistant Charity Commissioner may of his 
motion correct clerical or accidental mistakes in any of the entries in 
the Register of Public Trusts. 


48K, Manner of verification of applications under section 22B.—— 
The application under section 22B shall be verified in the manner pres- 
eribed under sub-rule (1) of rule 6. 


13B, Form and manner of verification of memorandum under 
section 220.-- The memorandum referred to in section 220 shall be in 
the form of Schedule II-A hereto and shall be verified in the manner 
prescribed under sub-rule (4) of rule 6. 


4%, Form of book under section 23.--The Deputy or Assistant 
Charity Commissioner receiving under sectioa 28 copies of entries in 
regařd to immoyeable property situate within his region or sub-region 
of public trusts registered in other regions or sub-regions shall keep an 
abstract of such entries in 2 book maintainedin the form of Schedule 
V. hereto. 


18. Register of decisions of courts.--(1) There shall be main- 
tained in the office of the Charity Commissioner a register in the form 
of Schedula VI hereto of decisions of courts relating to public trusts 
communicated to him under section 26. 

(2) Also, there shall be maintained in each Public Trusts Regi- 
stration Office or Joint Public Trusts Registration Office a register in 
the form of Schedule VII horeto of such decisions forwarded by the 
Charity Commissioner for effecting the necessary changes in the Regi- 
ster of Public Trusts. 

16. Form of memorandum under section 28--The memorandum 
referred to in section 98A shall be in the form of Schedule. LI-A-hereto. 

Rules 16A. and 16B deleted from 1-1-61. 

17. Maintenance of accounts under section 32--(1) Every 
trustee of a public trust shall keep.regular accounts of all receipts and 
Moveable and immoveable property and of all encumbrances created 
on the trust property and of all payments and alienations made on be- 
half of the public trust of which he is the trustee. The accounts shall 
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contain all such particulars as in the opinion of the Charity Commis- 
sioner will facilitate preparation of the balance sheet and income and 
expenditure account in the form of Schedules VIII and IX and the 
preparation of a statement of income chargeable to contribution in the 
form of Schedule IX-C hereto : 

Provided that where the trustees of public trust are entitled to file 
statements in the form of Schedules IX-A and IX-B hereto by virtue 
of any exemption granted under clause (b) of sub-section (4) of section 
83, the accounts may contain particulars which shall facilitate the pre- 
paration of statements in the aforesaid form of Schedules IX-A 
and IX-B. 

(2) ‘The trustee shall get the accounts audited annually in, the 
manner prescribed in rule 19— 

(i) in the case of a public trust having a gross annual income of 
more than Rs. 8,000 by a Chartered Accountant : and 

Gi) in the case of a public trust having a gross annual income 
of Rs. 3,000 or less by a Chartered Accountant or a person authorised 
by the State Government under sub-section (2) of section 83. 

18. Power for audit.--For the purpose of audit under sub-section 
(2) or sub-section (4) of section 38, the Deputy or Assistant Charity 
Commissioner may either of his own motion or at the request of 
the auditor— : 

(1) require the production before the auditor, of any book; deed, 
account, voucher or other document or record necessary for the proper 
conduct of the audit ; > ; 

(2) require the trustee or any person having the custody or 
control of, or accountable for, any such book, deed, account, voucher 
or other document or record to appear in person before the auditor ; 

(8) require the trustee or any such person to give the auditor 
such information as may be necessary for the aforesaid purpose ; 

(4) require the trustee or any person having the custody or con- 
trol of, or accountable for, any moveable property belonging to the trust 
to produce such property for the inspection of the auditor or to give the 
auditor such information as may be necessary regardiug the same. 

19. Manner of audit-—(1) the report of an auditor relating to 
accounts audited under sub-section (2) of section 88, shall in addition 

to the requirements of sub-section (2) of section 84, contain the follw- 
ing particulars :— 

(a) whether accounts are maintained regularly and in accord- 


ance with the provisions of the Act and the rules ; 
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(b) whether receipts and disbursements are properly and correc- 
tly shown in the accounts ; 

(c) whether the cash balance and vouchers in the custody of the 
manager or trustee on the date of the audit were in agreement with 
the accounts ; 

(d) whether all books, deeds, accounts, vouchers or other docu- 
ments or records required by the auditor were produced before him; 

(e) whether an inventory, certified by the trustee, of the move“ 
ables of the public trust has been maintained; 

(D whether the manager or trustee or any other person required 
by the auditor to appear before him did so and furnished the necessary 
information required by him. 

(g) whether any property or funds of the trust were applied for 
any object or purpose other than the object or purpose of the trust; 

(h) the amounts of outstandings for more than one year and the 
amounts written off, if any; 

(i) whether tenders were invited for repairs or construction invo- 
lying expenditure exceeding Rs. 5,000; 

(j) whether any money of the public trust has been invested con- 
trary to the provisions of section 35; 


(k) alienations if any; of the immovable property contrary to 
the provisions of section 36 which have come to the notice of the 
auditor; 

(1) any special matter the auditor may think fit or necessary 
to bring to the notice of the Deputy or Assistant Charity Commission. 

(2) The balance sheet and income and expenditure account re- 
quired under sub-section (1) of section 34 to be prepared by the 
auditor or any person authorised in this behalf under sub-section (2) 
of section 33 and forwarded by him to the Deputy or Assistant Charity 
Commissioner shall be in the form of Schedules VIII and IX 
respectively. 


20. Fee for special audit.——(1) The fee for special audit under 
sub-section (4) of section 88 shall be fixed by the Charity Commissioner 
according to the circumstances of each case : 

Provided that in no case shall such fee exceed two and half per 


centum of the gross annual income of the public trust or be less 
than Rs. 50. 


Explanation.--For the purposes of this sub-rule the gross annual 


income shall incl ross income from all sources ina year, excludin 
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donations given or offerings made with a specific direction that thoy 
should form part of the corpus of the public trust. 

(2) Before a special audits is directed under sub-section (4) of 
section 88, the Charity Commissioner may require the trustee of the 
public trust concerned or the person moving the Charity Commissioner 
for such special audit to deposit such amount as would in the opinion 
of the Charity Commissioner be sufficient to meet the cost thereof. 

(8) The Charity Commissioner, after completion of the special 
audit may direct the whole or any part of the costs thereof to be met 
from the funds and property of the public trust or out of the Public 
Trust Administration Fund or be borne by the person moving the 
Charity Commissioner for such special audit, 

21. Time for audit and submission o? the audit report, eto. 
under section 34.--(1) The trustee shall get the accounts audited 
within 6 months of the date of balancing the accounts under sub-section 
(1) section 83, and the auditor shall forward a copy of the balance 
sheet and the income and expenditure account along with his audit 
report to the Deputy or Assistant Charity Commissioner within a fort- 
night of the audit. 

The Deputy or Assistant Charity Commissioner may, however; 
for sufficient reason grant extension of time. 

(2) In every Public Trusts Registration Officer or Joint Public 
Trusts Registration Office there shall be maintained a register of such 
audit reports received under sub-rule (1) in the form of Schdule 
X hereto. 


22. Inspection cf entries in the Public Trusts Register and oth- 
er documents.--(1) Subject to the conditions and on payment of the 
fees hereinafter specified, the Deputy or Assistant Charity Commissio- 
ner shall on application by any person having interest or permitted in 
this behalf by the Deputy or Assistant Charity Commissioner allow 
inspection of any entry or portion thereof in the Register of Public 
Trusts or any statement, notice, intimation, account, audit report or 
any other document filed under the Act. 

(2) Tho application for inspection shall specify the particulars 
of the documents and contain such information as may bo necessary 
for indentifying the documents required for inspection. 

(8) A fee at the rate of one rupce per day shall be charged for the 
inspection of each entry or portion thereof in the Register of Public 
Trusts or each statement, notice, intimation, account or audit note or 


order document filed under the Act: — 
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Provided that the Deputy or Assistant Charity Commissioner 
may in his discretion by an order in writing allow, in fit cases, inspec- 
tin of any number of such entries and documents on payment of 
such smaller fee as he may deem proper: 

Provided further that the minimum fee which the Deputy or 
Assistant Charity Commissioner shall charge shall be a fee payable 


at the rate of one rupee for every day on which the inspection 
is made. 


(4) Such inspection shall be allowed during office hours only, 
subject to such supervision as the Deputy or Assistant Charity 
Commissioner may in each case direct. 


983. Grant of copies of entries in the Public Trusts Register and 
other documents.—-(1) On payment of the fees specified hereinafter 
the Charity Commissioner or Deputy or Assistant Charity Commissioner 
or an Officer authorised by any.cf them in this behalf shall, on ap- 
plication by any person haying interest or any other person permitted 
by the Charity Commissioner or the Deputy or Assistant Charity Co- 
mmissioner or an Officer authorised by any of them in this behalf 
furnish him with copies certified is required under his hand of:-- 

(a) any entry or portion thereof in the Register of Public Trusts 
or any statement, notice, intimation, account, audit report or any 
other document filed under the Act; 

(b) proceedings of any inquiry under the Act; 

(c) proceedings of any appeal before the Charity Commissioner; 

(d) any certificate issued by the Charity CERES Deputy 
or Assistant Charity Commissioner. 

(2) The fees for the supply of copies shall be— 

(a) four annas for every 100 words or fraction thereof; 

(b) in the case of certified copies, an additional twelve pies for 
every 100 words or fraction thereof for comparing; 

(c) in the case of a document in a tabular form, twice the above 
rates; 

(d) an additional fee of six pies for every sheet of foolscap paper 
used in preparing the copy or copies asked for. 

24. Applications under section 36 for sanction of aliena- 
tions.—(1) Every application for sanction of an alienation shall con- 
tain information inter alia on the following points:-— 

(i) whether the instrument of trust contains any directions as to 
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(ii) what is the necessity for the proposed alienation; 


(iii) how the proposed alienation is in the interest of the public 
trust; and 


(iv) in the case of a proposed lease, the terms of the past leases, 
if any, 
such application shall be accompanied, as far as practicable, by a valu- 
ation report of an expert. 

(2) The Charity Commissioner, before according or refusing 
sanction, may make such inquiry as he may deem necessary- 

(8) In according sanction, the Charity Commissioner may impose 
such conditions or give such directions as he may deem fit. 

25, Manner of holding inquiry under section 39.—If the 
Deputy or Assistant Charity Commissioner finds that there is a prima 
facie case for an inquiry under section 88, he shall-— 

(a) fix a date for the inquiry and cause a notice to be served on 
the trustee or any other person concerned to appear on the date fixed; 
and 

(b) onthe date fixed for such hearing, or any subsequent date 
to which the hearing may be adjourned, allow them an opportunity to 
represent their case and to adduce evidence, and make any further in- 
quiries as he may consider necessary; and 

(c) on completion of the inquiry record his findings and the rea. 
Sons therefor; and 

(d) ifhe holds that the trustee or any other person has been 
guilty of gross negligence, a breach of trust, misapplieation or miscon- 
duct which has resulted in loss to the public trust, report the matter to 
the Charity Commissioner and forward to him the the papers of the 
inquiry. 


26. Application under section 80A (1).--(1) Every application 
to the Charity Commissioner under sub-section (1) of section 50A. shall 
set out concisely the material facts about the public trust and shall 
contain inter alia the following particulars, that is to say—— 

(a) names, occupation and addresses of the applicants, 

(b) name and description of the trust and its office address, 

(c) number of the trust on the Register of Public Trusts, 


(a) approximate value of the trust properties, 
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(e) approximate annual income of the trust, 

(f) names and addresses of the trustees and managers, 

(g) objects of tbe trust, 

(h) nature of the applicants’ interest in the trust, and 

(i) a statement explaining how the proposed scheme is necessary 
in the interest of the proper management or administration of the 
public trust. 


(2) The application shall be accompanied by a draft scheme 
and shall be signed and verified in the manner provided in sub-rule 
(4) of rule 6. 


(8) There shall be maintained in the ofüce of the Charity 
Commissioner a register of such applications in the form of Schedule 
XA hereto. 

27. Application under section 81.—(1) Every application to 
the Charity Commissioner by persons having interest for his consent 
to file a suit of the nature specified in section 50 shall set out concisely 
the material facts and contain inter alia following particulars +=- 


(a) Names, occupation and addresses of the applicants. 
(b) Name and description of the trust and its office address. 


(c) Number of the trust on the Register of Public Trust, 
if registered. 

(d) Approximate value of the trust properties. 

(e) Approximate annual income of the trust. 

(f) Names and addresses of the trustees and managers. 

(g) Objects of the trust. 

(h) Nature of the applicant’s interest in the trust. 

(i) Cause of action and substance of evidence in support of it and 
nature of the relief sought in the proposed suit. 

(j) List of documents relied on. 

(k) How the applicants proposed to meet the costs of the suit. 


(D) Particulars of applications, if any, under section 92 of the 
Civil Procedure Code, 1908, in regard to the trust made earlier by the 
applicants or to their knowledge by other persons, and the result thereof. 


(2) The application shall, as far as possible, be accompanied by 
copies of all the relevant documents. 


27 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


418 THE BOMBAY PUBLIC TRUST'S ACT, 1950 [ APP. A 


(8) The Charity Commissioner, after hearing the applicants and 
making such inquiry (if any) ashe deems fit, may either summarily 
dismiss the application or grant the consent applied for: Provided that 
no such consent shall be given unless the trustees have been given an 
opportunity of being heard. 

(4) Where the Charity Commissioner decides to hold an inquiry 
or to hear the trustees under sub-rule (3), and directs notices to be serv- 
ed upon the trustees and such persons as he deems fit, the applicants 
shall pay into the Office of the Charity Commissioner the costs of serv- 
ing such notices at the rate of annas 8 per notice, and shall furnish as 
many copies of the application as are required for service upon the 
said persons. 

(5) In case the Charity Commissioner grants consents to the filing 
of the suit his consent shall be endorsed on the plaint before the same 
is filed in court. 

(6) There shall be maintained in the office of the Charity Commis- 
sioner a register of applications made to the Charity Commissioner under 
section 51 in the form of Schedule XI hereto. 


28. [Deleted]. 


29. Register of bequests in favour of public trusts under section 
58.—The Deputy or Assistant Charity Commissioner for every region 
or sub-region shall maintain a register in the form of Schedule XII 
hereto containing particulars of wills of which copies are forwarded to 
him under which bequests have been made in favour of public trust or 
where such bequests themselves create public trusts. 


80. Dharmada accounts under section 54.—(1) The account of 
dharmada shall be submitted to the Deputy or Assistant Charity 
Commissioner in the form of a statement in Schedule XIII hereto. 

(2) The Deputy or Assistant Charity Commissioner may for the 
purpose of verifying the correctness of the account call for the books of 
account of the person charging or collecting the dharmada and, if he 
thinks it necessary, have them audited by any person whom he may 
appoint in this behalf and direct that the expenses of such audit be 
paid out of such account. 

(8) Tf the dharmada is intended for a specific charitable or reli- 
gious © purpose and is not used or used only in part for such purpose the 
Deputy or Assistant Charity Commissioner may direct that the amount 
available shall be used for such charitable or religious purpose. 

(4) Ifin c oer case, it is necessary in the opinion of the 
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court for the appropriation of the amount under section 55 he shall 
make a report to the Charity Commissioner and may; pending the deci- 
sion of the court, direct that the amount shall be deposited in such 
manner as he thinks fit. 


(5) A register of dharmadas in his region or sub-region shall be 
maintained by the Deputy or Assistant Charity Commissioner in the 
form of Schedule XIV hereto. 


91. "Time of applying to the Court under section 88.—-The time 
for the trustees to apply to the Court for directions under section 55 
shall be threo months from the date of the receipt of the notice from 
the Charity Commissioner: 

Provided that the Charity Commissioner may in his discretion 
allow a longer time or grant extension of time for the purpose. 


82. Contribution to the Public Trusts Administration Fund.— 
(1) Every public trust other than a trust exclusively for the purpose 
of advancement and propagation of secular education or exclusively for 
the purpose of medical relief or veterinary treatment of animals shall 
pay annually to the Public Trusts Administration Fund out of its pro- 
perty or funds a contribution at the rate of 2 per cent of its gross an- 
nual income or, where the public trust is dharmada; its gross annual 
collection or receipts. 


If in any case a question arises whether a public trust is for the 
advancement and propagation of secular education or not, the Charity 
Commissioner may; either at the request of the party concerned or suo 
mciu refer the question to the State Government and the decision of the 
State Government thereon shall be final. 


(2) The contribution shall be assessed on the basis of the gross 
annual income; or collection or receipts, as the case may be, during the 
previous twelve months ending with the thirty-first day of March or 
- such other day in regard to a particular trust or class of trusts as may 
have been fixed by the Charity Commissioner in this behalf under sub- 
section (1) of section 83. 


(8) In calculating the gross annual income of & public trust, or 
where the public trust is a dharmada, its gross annual collection or 
receipts, for the purpose of assessing the contribution, the following 
deductions shall be allowed, namely:—- 


(i in the case of a public trust having advancement and propa- 
gation of secular education as one of its purposes, the portion of the 
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(i) in the case of a public trust having medical relief as one of 
its purposes, the portion of the gross income or collection or receipts 
spent for that purpose; 

(iia) in the case of a public trust having veterinary treatment 
of animals as one of its purposes, the portion of the gross income or 
receipts spent for that purpose; 

(iii) donations received during the year from any sources; 

(iv) [Deleted.] 

(v) grants received from Government or local authorities; 

(vi allowance for annual repairs at 8 1 /8 per cent. of the 
estimated gross annual rent of building belonging to the trust which 
are not rented out and yield no income; 

Explanation.—The estimated gross annual rent shall mean the 
rateable value of the buildings or, where such rateable value is not fixed 
by & local authority the gross annual rent as estimated by the Deputy 
or Assistant Charity Commissioner. 

(vii) interest on Depreciation Fund, if any, for replacement 
of buildings; 

(vii) interest on Sinking Fund, if any, for repayment of loans: 

(ix) out of income or receipts from lands used for agricultural 
purposes— 

(a) land revenue and local fund cess, if payable by the trust; 


(b) rent payable to the superior landlord, if lands are held on 
lease by the trust; 

(c) the cost of production (which shall not include the capital 
cost of irrigation and other works or the cost of maintenance of or 
repairs to such works,in excess of a limit fixed by the Deputy or Assistant 
Charity Commissioner with reference to past expenditure on sueh; ma- 
intenance or repairs)—if lands are cultivated by the trust. 

Explanation-- Receipts from lands used for agriculture purposes 
when such receipts are in kind shall be valued at their market value at 
the time of receipt; 

(x) out of income or receipts from lands (including buildings) 
used for non-agriculture purposes— 

(a) assessment cesses and other Government dues and municipal 
and other taxes, payable by the trust; 

(b) ground rent payable to the superior landlord; 


(c) insurance premia, if any; in respect of building; 
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(d) allowance for annual repairs a£ 8 1/8 per cent. of the gross 
rent of buildings; : 
(e) allowance for cost of collection at 4 per cent. of the gross 
- rent of buildings let out; 
(xi) out of income or receipts from securities, stocks, shares and 
debentures, allowance or one per cent, for cost of collection. 


(4) Ifa public trust conduct business or trade, for the purpose 
of aseessing the contribution the net annual profits of such business or 
trade shall be treated as the gross annual income of the business 
or trade. 


(5) Every auditor auditing the accounts of a public trust under 
sub-section (2) of section 88, shall annex to the copy of the balance 
sheet and income and expenditure account required to he forwarded to 
the Deputy or Assistant Charity Commissioner under sub-section (1) 
of section 34 a statement of the income of the trust liable to contribution 
in the form of Schdule IX-C hereto. 


(6) The Government may, having regard to the nature of the 
objects of any class of public trusts or the smallness of the income there- 
of by notification in the Official Gazette, remit or reduce the rates 
at which the contribution is to be made by such class of trusts to the 
Public Trusts Administration Fund. ` 


(7) Where the annual contribution payable by a public trust 
calculated in accordance with the foregoing sub-rules exceeds two 
hundred rupees it may be paid by two equal instalments the first of 
which shall be payable within one month and the second within four 
months of the receipt of notice prescribed under sub-rule (1) of rule 33. 


(8) Transitory provision.—The contribution for part of the year 
commencing with the date of the application of the Bombay Public 
Trusts Act, 1950, and ending with the 31s& March next following (or 
such other date as may have been fixed in this behalf by the Charity 
Commissioner as aforesaid) shall be in such proportion as the period 
bears to twelve months. ' 


88. Notice of demand in respect of contribution.—(1) When 
the contribution payable by a public trust has been assessed; the Deputy 
or Assistant Charity Commissioners shall issue a notice of demand in 
the form of Schedule XV, or, where the public trust is a dharmada, in 
the form of Schedule XV-A hereto, to the trustee or manager or the 
person charging or collecting the dharmada as the case may be, speci- 
fying the amount payable and the date or dates (in case of instalments) 
by which the payment is to be made. 
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(2) A trustee or manager objecting to the amount of contribution 
assessed may file an objection before the Deputy or Assistant Charity 
Commissioner stating the grounds of his objection within 15 days of 
the receipt of the notice of demand. No objection shall be entertained , 
unless the amount of demand as required by the notice has been 
first deposited. 


(8) The Deputy or Assistant Charity Commissioner on receipt of 
the objection shall cause it to be entered in a register to be kept for the 
purpose in the form of Schedule XVI hereto and shall after hearing 
the trustees or manager for reasons to be recorded in writing, pass 
such orders as he may deem fit, subject to the order of the Charity 
Commissioner under sub-rule (5) or (6), the order; of the Deputy or 
Assistant Charity Commissioner shall be final. 


(4) A trustee or manager may apply to the Charity Commis 
sioner within 80 days from the date of order passed by the Deputy or 
Assistant Charity Commissioner under sub-rule (8) for revising such 
order, the application shall be made in the form of a memorandum 
signed by the applicant or his pleader. The memorandum shall set 
forth concisely and under distinct heads the grounds of objections to 
the order passed by the Deputy or Assistant Charity Commissioner, as 
the case may be, without any argument or narration and such grounds 
shall be numbered consecutively. 


(b) On receipt of an application under sub-rule (4) the Charity 
Commissioner may after hearing the: applicant or his pleader either 
confirm or modify the order passed by the Deputy or Assistant Charity 
Commissioner order sub-rule (8) 


(6) The Charity Commissioner may also suo motu revise the 
order passed by the Deputy or Assistant Charity Commissioner under 
sub-rule (8) : 

Provided that the Charity Commissioner shall not pass any order 
enhancing the amount of contribution assessed by the Deputy or 
Assistant Charity Commissioner without giving the trustee or manager 
an opportunity of being heard. 


34. List of assessors under seotion 82.—-(1) The Deputy or Assis- 
tant Charity Commissioner shall every three years on Ist August pre- 
pare for his region or sub-region a list of a persons liable to serve as 
assessors and qualified in his judgment to serve as such. The list shall 
contain the name, religion, community, sect, occupation and address of 
every such person: 
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Provided that the Charity Commissioner may for any region or 
sub-region authorise in addition the compilation of any special lists of 
.aSBessOrS as he may deem necessary in regard to any public trust or 
class of public trusts or in connection with any particular matter or class 
of matters relating to such trusts or class of trusts. 

(2) The following persons shall be exempt from liability to serve 

48 ABSOSSOTB:—— 

(2) Judges and Magistrates; 

(b) Persons serving in the Army, Navy or the Air Force; 

(c) Police officers and persons serving in the police; 

(d) Persons employed in the Posts and Telegraphs Department; 

(e) Persons exempted from appearance in court under the provi- 
sions of the Code of Civil Procedure, 1908, sections 132 and 133; 

(f) Other persons exempted by the Charity Commissioner. 

(8) A person shall be debarred from acting as an assessor at 
an inquiry:—— 

(a) if his name does not appear in the list of assessors; 

(b) if he is not a citizen of India; 

(c) if he has applied to be; or has been adjudicated an insolvent; 

(d) if he is of unsound mind, a deaf-mute or suffering from con- 
tagious leprosy; 

(e) if he is sentenced by a criminal court to transportation or to 
imprisonment for any offence other than an offence not involving moral 
turpitude; 

(f) if he is a trustee or an office-holder or a servant of, or a per- 
son in receipt of any emolument or perquisite from the trust to which 
the inquiry relates; 

(g) if he is interested in a subsisting contract with the public 
trust to which the inquiry relates; 

(b) if he is employed as a legal practitioner on behalf of the 
trust or as a legal practitioner against the trust to which the inquiry 
relates: i 

Provided that the Charity Commissioner; Deputy or Assistant 
Charity Commissioner may for any other sufficient reason debar any 
person from acting as an assessor at an inquiry. 


(4) The Deputy or Assistant Charity Commissioner may of his 
own motion remove from the lists the names of persons whom he has 
reason to believe to be dead and correct clerical or accidental mistakes. 


(5) ‘Transitory provision.--Until the publication of first such 
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list, the lists of assessors and jurors and special jurors, if any; prepared 
under ChapterXXIIl of the Code of Criminal Procedure, 1898, for the 
trial of sessions cases within a region shall be adopted, without publica- 
tion, as the lists of assessors for that region for the purposes of inquiti- 
es under the Act. - 


86. Allowance to assessors under section 65.——Tho assessors 
summoned shall be entitled to allowances as follows:—- 


(4) Local Assessors. 
A conveyance allowance to local assessors of Hs. 3 per day in 
Greater Bombay and Rs, 2 per day in other places. 


(2) Assessors from outside. 

(a) For journeys between places connected by rail, return second 
class fare. 

(b For journeys between places connected by steamer, return 
fare by the upper class, if there are two classes; by the middle or 
second class if there are more than two classes. 

(c) For journeys between places not connected by rail or steam- 
er, actual expenses subject to a maximum of annas 7 per mile. 

(d) A daily allowance of Rs. 5 in Greater Bombay and Rs. 3 
elsewhere, for days of attendance including days required for the 
journey: 

Provided that the Charity Commissioner or Deputy or Assistant 
Charity Commissioner may, for reasons recorded in writing, in the case 
of any assessor, sanction allowances at such higher rates as he may 
deem fit. 

86. Additional duties and powers of the Charity Commis- 
sioner.—In addition to the duties and powers enumerated in section 69, 
the Charity Commissioner shall perform duties and exercise powers set 
down below:-- 


(i) the power to call for any record or proceedings from any 


Deputy or Assistant Charity Commissioner; 

(ii) the power to stay any proceedings before a Deputy or Assis- 
tant Charity Commissioner or the execution of any order passed by a 
Deputy or Assistant Charity Commissioner; 

(iii) the power at any stage to transfer any proceedings pending 
before a Deputy or Assistant Charity Commissioner to another Deputy 
or Assistant Charity Commissioner for disposal; 

(iv) the power to transfer a public trust registered in one Public 
Trusts Registration Office or Joint Public Trusts Registration Office to 
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the register of another Public Trusts Registration Office or Joint Public 
Trusts Registration Office. 


37. Manner of filing appeal under section 70.--(1) Every 
appeal to the Charity Commissioner against the finding or order of a 
Deputy or Assistant Charity Commissioner shall be preferred in the 
form of 2 memorandum signed by the uppellant or his pleader. The 
memorandum shall set forth, concisely and under distinct heads the 

-grounds of objections to the finding or order appealed from without 
any argument or narration, and such grounds shall be numbered 
consecutively. 

(2) Such appeal shall be sent to the Charity Commissioner either 
by registered post or presented in person or by a pleader and shall he 
accom paniea— . 

(a) by a certified copy of the finding or order appealed from, and 

í (b) by as many copies of the memorandum of appeal as aro 
required for service upon the parties whose rights or interest will be 
affected by any order that may be passed in such appeal. 

(8) The appellant shall pay into the Office of the Charity Com- 
missioner the cost of serving notices on all the respondents at the rate 
of annas eight per respondent. 

(4) The Charity Commissioner, after the appeal has been heard, 
shall pronounce his decision either at once or on some future day of 
which due notice shall bo given to the parties or their pleaders. 

(5) [Deleted.] 

(6) There shall be maintained in the office of the Charity Commi- 
ssioner a register of appeals filed to the Charity Commissioner under 
section 70 in the form of Schedule XVII hereto. 


88. Manner‘offiling appeal under section 71.—(1) Every appeal 
. to the Bombay Revenue Tribunal under sub-section (2) of section 51 
against the decision of the Charity Commissioner refusing consent to the 
institution of a suit shall be preferred in the form of a memorandum 
signed by the appellant or his pleader and accompanied by a certified 
copy of the decision of the Charity Commissioner appealed from. 

(2) The memorandum shall set forth, concisely and under 
distinct heads, the grounds of objections to the decision appealed from 
without any argument or narration, and such grounds shall be number- 
ed consecutively. 

(8) The appeal shall be addressed to the Secretary to the 
Bombay Revenue Tribunal and sent to him by post or presented in 
person or through a pleader. 

(4) (Deleted). 
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89. Forms of requisition to the Collector under section 77.— 
Requisition tethe Collector for therecovery of any sum due under sections 
18, 20, 41, 48, 79-A, 79C or 79CC or under any rule recoverable as an 
arrear of land revenue shall in the case of 2 sum recoverablo from a 
public trust bein form A, and in the case of sum for which any trustee 
or other person is personally liable be in form B. of Schedule XVIII 
hereto. 


Additional rules applicable to trusts of which the Charity 
Commissioner is the trustee. 


40. Procedure in case of appointment of Charity Commissioner 
as trustee under section %44.—-—The author of a public trust appointing 
the Charity Commissioner to act as trustee shall apply in writing to the 
Charity Commissioner for hi$ consent to act as such. The application 
shall be accompanied by a copy of the instrument of trust. 


41. Procedure in case of appointment of:Charity Commissioner 
as trustee under section 18.——A ny person intending to create a pub- 
lic trust and designing to appoint the Charity Commissioner as trustee 
thereof shall apply in writing to the Charity Commissioner for his 
consent to act as such. Such application shall be accompanied by a 
draft of the instrument of trust under which it is proposed to create the 
public trust. 


42. Public trusts for which the Charity Commissioner shall 
not act as trustee.—The Charity Commissioner shall not accept— 

() any trust for religious purposes which involves the exercies 
by him as trustee of any religious observance or ceremony or the deci- 
sion of any questions as to the religious merit’ or character of any 
individual or institution ; 

(ii) any trust which involves the management or carrying on of 
any business except for the purpose of winding up forthwith such busi- 
ness in order to realise the trust funds. In any case in which it is nece- 
ssary to wind up any business, the Charity Commissoner shall be 
entitled to employ, at the oxpense of the trust, such person or persons 
a8 may in his opinion be necessary for the purpose of so winding up 
the business, and he shall not be liable for any loss which may occur 

in the management of such business. 


48. Procedure in case cf appointment of Charity Commissioner 
as trustee under a will under section 46.—When the Charity 
Commissioner has been appointed trustee under any Will, the executor 
of the will or the administrator of the estate concerned after obtaining 
probate or Letters of Administration with the will annexed, shal] 
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notify the appointment tothe Charity Commissioner in writing, and shall 
supply him with a copy of the will and of any trust instrument or 
other document affecting the trust, and particulars as to the nature 
and value of the trust property and the liabilities (if any ) attaching to 
such property, or the holder thereof, and the beneficiaries or the class 
of beneficiaries under the trust. The Charity Commissioner may call for 
any other information which he considers necessary in any particular 
case. After having been supplied with such information, the 
Charity Commissioner shall decide whether the trust shall be accepted 
or refused and shall give notice to the executor or administrator of such 
acceptance or refusal and in case of acceptance shall notify in writing 


his consent to act in the trust and the terms upon which his consent is 
given. 


44. Administrative charges payable by trust estates.—(l) The 
charges mentioned in Schedule XIX hereto shall be the charges 
prescribed under section 48 of the Act, and shall ordinarily be payable 
on acceptance of the trust by the Charity Commissioner: 


Provided that— 


(a) if at any time during the continuance of a trust in the course 
of administration by the Charity Commissioner, any property (not 
arising from accumulation of income of the trust property) shall become 
subject to the trust in addition to the property comprised therein at 
the date of acceptance thereof, there shall be paid, in respect of such 
additional property, a further charge of such amount as would have 
been payable upon the acceptance of a trust comprising such additional 
property only; 


(b) where it appears to the Charity Commissioner, upon- accepting 
atrust that the trust property consists wholly or partially of 
reversionary interests or other property not in possesion and not 
readily realisable (all which interests and property are hereinafter 
referred to as the “reyersionary property”) he may levy an additional 
charge not exceeding rupees fifteen upon acceptance of the trust. 
When such additional charge is levied, then— 

(i) upon acceptance of the trust, the reversionary property shall 
be excluded from the trust property for the purpose of ascertaining the 
amount of the charge payable in pursuance of these rules upon such 
acceptance, and the said charge shall be calculated and paid as if the 
trust property (if any ) other than the reversionary property were alone 
comprised in the trust; and 


(ii) so far as regards the reversionary property or any part thereof 
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the date on which the same falls into possession or is realised shall, for 
the purpose of ascertaining any capital charge payable in pursuance of 
these rules, be deemed to be the date of the acceptance of the trust, and 
the charge payable upon acceptance shall be payable at the first 
mentioned date. 


: 45. Special administrative charges.—In any case in which it 
appears to the Charity Commissioner that the circumstances of a rust 
proposed to be administered by him are; or probably will be, such as 
to render his duties in relation thereto exceptionally onerous, he may 
levy a special charge in respect of the performance of such duties, in 
addition to the charges payable in pursuance of these rules; and the 
Charity Commissioner may make the payment of, or agreement to pay, 
such special charge a condition of his accepting the trust. 


46. Remission of administrative charges.—In any casein which 
it appears to the Charity Commissioner that the circumstances of a 
public trust proposed to be administered by him are or will be such 
as to render his duties in relation thereto exceptionally simple, he 
may, with the previous sanction of the State Government, remit who- 
lly or in part the administrative charges payable under rule 44 in 
respect of such public trust. 

In the case of public trust of an unclaimed balance paid over to 
the Charity Commissioner by the Liquidators of Companies, all such 
charges may be remitted by the Charity Commissioner. 


47. Recovery of administrative charges by instalments.—The 
Charity Commissioner may; in his discretion, arrange that the charges 
payable on acceptance of a trust or on investment thereof or any 
part thereof, shall be debited to the account of the trust, and shall be 
recovered by him from time to time by such instalments as he shall 
determine out of the income of the trust fund as the same accrues, 


48. Investment of cash balances.— In so far as it is consistent 
with the condition of the trust in each case, whenever the cash balance 
to the credit of any trust amount to one theusand rupees it shall be 
invested, so far as may be practicable. But this rule shall not be in- 
terpreted as in any way prohibiting or depreciating the investment of 
smaller credit cash balance, which may be invested, subject to the con- 
ditions of the trust and the current demands on the fund, at the discre- 
tion of the Charity Commissioner. 


49. Method of investment of trust moneys.— The Charity 
Commissioner may invest or retain invested money belonging to any 
trust and coming to his hands in any investments authorised by the 
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irust intrument or (save as otherwise provided by that instrument) au- 
thorised by section 85 for the investment of trusts funds and may (save 
as so provided) retain any investment existing at the date of the com- 
mencement of the trust : 

Provided that the Charity Commissioner shall not invest in or 
hold any investment in such manner as to expose himself to liability as 


the holder thereof, unless he is satisfied that he is fully indemnified or 
Secured against loss. 


60. Custody of securities—All Government securities vesting 
in Charity Commissioner, and coming to his possession, shall be lodged 
by him, as soon as practicable, “in the Reserve Bank of India or any 
other Bank approved by the State Government in this behalf for safe 
custody, except in any case in which it may be necessary to retain them 
temporarily for any purpose. Debentures, shares, title deeds and simi- 
lar documents may either be lodged in such Bank for safe custody or 
may be retained by the Charity Commissioner in his own custody as he 
may in each case consider most beneficial to the trust concerned. 


81. Payments to beneficiaries.—All moneys payable by the 
Charity Commissioner to beneficiaries shall be ordinarily payable at 
the office of the Charity Commissioner in Bombay. When payment is 
remitted by post or through bank, or in any other manner the cost 
of remittance shall be borne by beneficiary concern. 


B2. Receipts given by banks or solicitors.——W here the Charity 
Commissioner is authorised to pay any income to the bank or to the 
solicitors of a beneficiary the receipt of that bank or of those solicitors 
shall be a sufficient discharge to the Charity Commissioner. 


58. Advances to a trust account.--The Charity Commissioner 
may make advances for the purposes of any public trust in his hands 
out of any cash balance to the credit of his account with the Bank on 
such terms as he may think proper. 


Bi. Inspection of documents and grant of copies.--Upon an 
application in writing by or with the authority of any person interested 
in the trust, the Charity Commissioner:— 

(a) shall permit the application or his solicitor or other authoris- 
ed agent to inspect and take copies of any entry in any register relat- 
ing to the trust and (so far as the interest of the applicant in the trust 
property may be affected thereby) of any account, notice or other docu- 
ment in the custody of the Charity Commissioner; 


(b) shall, at the expense of the applicant, supply him or his 
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solicitor or other authorised agent with a copy of any such entry, ac- 
count or document as aforesaid or of any extract therefrom; 

(c) shall give to such applicant or to his solicitor or other autho- 
rised agent such information respecting the trust property as shall be 
reasonably requested in the application and shall be within the power 
of the Charity Commissioner. 


55. Fees for inspection and production ——Subject to the condi- 
tions in rules 54 the following fees may bo levied by the Chartty Com- 
missioner: — 


(1) For search for information regarding trust estates which have 
been wound up, per hour--Rs, 4. 

(2) For information on any single point in respect of any trust 
in which the account is open-- Rs. 2. 

(3) For production of papers, books and othor documents in 
court Greater Bombay; per day——Rs. 5. 

(4) For production of papers, books and other documents in the 
Fort, Bombay, per day--Rs. 10. 

(5) For production of papers, books and other documents in 
Bombay; but without the Fort, per day-—Rs. 15. 

(6) For production of papers, books and other documents in the 
mofussil, the Charity Commissioner may fix fees according to the cir- 
cumstances of each case. 

(7) For certifying true copies of documents, each certificate-- 
Rs. 4. 

(8) For copy of any entry, account or document; 8 annas per 
folio of 90 words. 


_ 56. Preparation of schedule showing closing balance.—-A 
schedule shall be prepared annually showing the closing balance of 
each trust remaining in the hands of the Charity Commissioner at the 
end of the year. 


87. Accounts and other records to be kept by the Charity Com- 
missioner.—-The Charity Commissioner shall keep the following acco- 
. unts, statements and records, namoly:—— 


No. 4. Register of Trusts, in the form of Schedule XX hereto, in 
which shall be entered particulars of every trust in the hands of the 
Charity Commissioner, the particulars shall include date of acceptance 
of the trust, the name of the settler of the trust property, the nature 


i i th ject of th 
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andits beneficiaries and such other matters as the Charity Commissioner 
shall consider in any particular case desirable to enter in the register. 


No. 2. Cash book, in the form of Schedule XXI hereto, in 
which shall be entered full particulars of all daily transactions whether 
in cash or otherwise on account of each trust and the charges and fees 
charged agains each trust. 


No. 8. Ledgor Accounts of Trusts, in the form of Schedule 
XXII hereto, which shall.contain separate and distinct accounts of 
each trust and shall show in detail every debit and credit item, and 
every transaction whether in cash or otherwise relating to each trnst. 


No. 4. Receipt book, in the form of Schedule XXIII hereto, in 
which there shall be registered in an annual consecutive series of num- 
bers all receipts granted by the Charity Commissioner for cash or Go- 
vernment securities or other documents having a money value, detailed 
particulars of the cash or documents received being entered in the co- 
unterfoils. Each counterfoils shall be initialled by the Charity Co- 
mmissioner or officer authorised by him in this behalf, at the time of 
signing the receipt to which it appertains aud after comparison of the 
receipt therowith. 


No. 5. Register of securities, in the form of Schedule XXIV 
hereto in which shall be entered particulars of all securities of whatsoever 
nature received or purchased by the Charity .Commissioner on 
account of each trust and dealings therewith. 


No. 6. Interest book, in the form of Schedule XXV hereto, in 
which shall be entered a statement of half-yearly interest on all 
Government and other securities held by the Charity Commissioner. 


No. 7. Rent book, in the form of Schedule XXVI hereto, in 
which shall be entered the total amount of monthly rent payable to the 
Charity Commissioner in respect of each immovable property in his 
charge and the amount of commission (if any) allowed for collection 
of such rent. The net rents when paid to the Charity Commissioner 
shall be entered in this Book. Arrears of rent (in any) shall be 
sown in a separate column. 


No. 8. Charges and fees book, in the form of Schedule XXVII 
hereto, in which shall be entered the total amount of monthly charges 
and fees as appearing from the cash book. This book shall also 
show the total amount of charges and fees paid each month into the 
Book to the credit of Public Trusts Administation Fund. 


No. 9, Qegupity Depppjt Register, dB the, ferm. of Schedule 
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XXVIII hereto, in which an account shall be kept of all Government 
and other securities deposited with the Bank under rule 50. 


No. 10. Outward Register, in the form of Schedule XXIX 
hereto, which shall contain particulars of each letter sent out from 
the office, and shall show the amount of postage if any, paid on each 
letter, and the trust to which such postage is chargeable. 


No. ll. Inward Register, in the form of Schedule XXX hereto, 
which shall contain an entry in respect of every letter received in the 
office showing the date of receipt, sender’s name, the trust to which it 
refers, and how it is disposed of. 


68. Cash book when to be balanced and initialled —The cash 
book shall be balanced at the close of every month and shall be laid 
before the Charity Commissioner, or any officer authorised by him in 
this behalf, who shall check the entries and satisfy himself that the 
balance is correct, and shall initial the book in token of his having so 
satisfied himself. 

B9. VWVouchers.-—Every payment charged in the Charity Com- 
missioner's cash account shall be supported by a voucher, which 
shall be passed for payment under the initials of the Charit» Commis- 
sioner or any officer authorised by him in this behalf. 


60. Limit of balance to be held in cash.——The Charity Com- 
missioner shall not at any time retain in his hands a larger cash 
balance than one thousand rupees on account of public trusts of which 
he is the trustee. Any excess above that sum shall, at the earliest 
day possible, be lodged at the Bank. 


61. Audit.—-(1) The accounts of the Charity Commissioner shall 
be audited and the securities held by him or on his account shall be 
verified once in 6 months and at any other time if the Government so 
direct, by the Examiner, Local Fund Accounts or by some officer or 
officers deputed by the Accountant General, Bombay, and shall be 
certified by him or them. 

(9) The costs of, and incidental to, the audit and examination of 
the Charity Commissioner's accounts shall be met out of tho charges 
levied under rule 41. 


62. Custody of the Public Trusts Administration Fund.—-The 
Oharity Commissioner shall deposit with the Reserve Bank of India, 
the State Bank of India or such other scheduled bank as may be 
approved by the State Government all money received by him for be- 
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68. Surplus money to be invested and disbursed.——All sur- 
plus money in excess of the amount required for payment of the amo- 
unt determined by the State Government under section 6-B on account 
af the pay; pension, leave and other allowances of the Charity Com- 
missioner, the Deputy and Assistant Charity Commissioners, the Inspe- 
ctors and other subordinate officers and servants appointed under the: 
Act and such additional amount as may, with the approval of the. 
State Government, be necessary for the payment of charges for expenses 
incidental to the regulation of public trusts and for other purposes of 
the Act, shall be invested and disbursed as provided in rule 64: 


Provided that the monies likely to be required for payments 
referred to in this rule, if such payments are not to be made immedi- 
ately may also be invested by the Charity Commissioner in his discre- 
tion in call or fixed deposits in the State Bank of India or other Sche- 
duled banks. 


6%. Investment of surplus money.—Such amount as may be 
approved by the State Government shall be invested— 


(i) in public securities, 


(ii) in fixed deposits in the State Bank of India and other sche- 
duled bank, 


(iii) in the purchase of immovable properties approved by the 
State Government and in construction of buildings on lands so purchas- 
ed or otherwise acquired, subject to conditions specified in the follow- 
ing rules. 


68. Buildings to be insured.—All buildings constructed purchased 
or otherwise acquired shall be insured with an insurance concern approv- 
ed by the State Government. 


^ 


66. Compulsory provision for certain charges.——W here immove- 
able property is purchased or otherwise acquired or buildings are 
constructed under rule 64,such sum as the State Government may direct 
shall be set apart to meet the following charges and expenses, namely:- 

(1) land revenue payable to Government. - 

(2) taxes, rates and cesses payable to Government or to any 
local authority, 

(8) insurance charges, 


(4) repairs, 
28 
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(5) cost of management, 

(6) sinking or depreciation fund. 

67. Leasing of immovable property preferably to educational: 
and other charitable institutions at economic rent.——Immovable pro- 
perty purchased or otherwise acquired under rule 64 shall be leased 
with the approval of the' State Government— 


(1) on payment of rent not less than economic rent, 
(2) preferably to educational and other charitable institutions. 
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SCHEDULE I. 
(Vide Rule 5) 
Register of Public Trusts. 


Serial No. 

Name of the trust. 

Names of trustees and managers with their ari 
Mode of succession to trusteeship and managership. 
Objects of the trust. 

Particulars of documents creating the trust. 


Particulars other than documents about the origin or creation 
of the trust. 


MOVABLE E PROPERTY. 


Movable Property (Entries regarding cash should be made 
only if it forms part of the capital of the trust.) 
Its estimated value. 


————— eee 


Villa ge where situate. 


—————————7M 


IMMOVABLE PROPERTY. 
Tenure. 
Survey Number or C. S. or municipal number. 
Area. 
Assessment or Judi. 
Estimated value of each property mentioned in column 12. 
AVERAGE ANNUAL 1NCOME. 


Average gross annual income from property in columns 8 & 12. 
Average gross annual income from other sources. 
Total of columns 16 and 17. 

AAERAGE ANNUAL EXPENDITURE. 


Remuneration to trustees or managers. 

On establishment and staff. 

On religious objects. 

On Charitable objects. 

On miscellaneous items. 

Totel of columns 19 to 23. x 


Particulars of the scheme, if any relating to the trust. 
Particulars of encumbrances on trust property. 

Particulars of titledeeds pertaining to trust Property and 
names of trustees in possession thereof. 

Remarks 


SS er sss 
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SCHEDULE II 
[Vide Rule 6. ] 
To 
. The —Deputy - Charity Commissioner, 
Assistant 
meseeeeseroesseronesessesersorssesseses: Hogion/ Su b-rógion.. 
- In the matter of Public Trust! bacon t: 
I, c= ae 


trustee of the above-named public trust, hereby apply under section 18 
of the Bombay Public Trusts Act, 1950, for the registration of the said 
public trust. 


2. I submit the following necessary particulars:— 


(ai) the designation by which the public trust is or 
shall be known (Name of the Public Trust). 


G) Names of the trustees and managers with their. 
addresses. 


(ii) Mode of succession to the trustee-ship and 
managership. 


(iii) Objects of the trust. 


(iv) (a) Particulars of documents creating the trust 
( attach -copies). 


(5 Particulars other than documents about the origin or 
ereation of the trust. 


(v) Particulars of the scheme, if any, relating to the 
trust (attach copy). 


(vi) Movable property with estimated value of each 
class of such property. 


(Note.— Entries should Le made by broad description of 
classes of such property e.g» furniture, books etc., rather E 
than of each individual article. Entry regarding cash 
should be made only if such cash forms part of the. 
capital of the trust. In the case of scripts give 


1. Give full namo and address of the trust. 
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particulrs of each security, stock, share and debenture 
including the number which it bears ). 


(vii) (a) Details of immovable property showing the village 
or town where situate, along with C.S., Municipal or 
Survey No., area, assessment or Judi and descrip- 
tion of the tenure on which held (attach certified 
copies of the entries in the record of rights, city 
survey record or municipal record relating to 
the properties ). 


l. 2. 3. 
(b) Estimated value of each immovable property:— 
1. 2. 8. 


(viii) Sources of income of the trust. 

(ix) Average gross annual income. 

(x) Average annual expenditure. 

(xi) Amount of average annual expenditure:— 
(a) on remuneration to trustees and manager. 
(b) on establishment and staff. 

(c) on religious objects. 
(d) on charitable objects. 
(e) on miscellaneous items, 

(xii) Particulars of encumbrances, if any, on trust 

property. 


(xiii) Particulars of title deeds pertaining trust property 
and the names of trustees in possession thereof. 


(xiv) Remarks, if any- 
8. Fee of Rs........-......accompa Dice 


4. Any communication to the trustee or manager in 
connection with the trust may be sent to the 
following address:— 


Naie...cscc,cccersceceserecees 5 
Address..........e eee esee 
MEX rROETORTHIPIDB 


Signature of Applicant. 
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SHEDULE III 
[Vide Rule 13(1)] 


Report of changes that have occurred or are desired in the particulars 
recorded in the Register of Public Trusts. 


Registered No. and name of Public Trust.......e-sccsessseresereecaeees TEN 
Nature of Change. Reasons for the change. Renal if any. any. 
ao DENEN teem Ss a 
z IBEX hcocconoon GEORG Signature and address 


of reporting trustee. 
SCHEDULE III-A. 
[Vide Rule 13(1A)] 
Memorandum of change in the immovable property of Public Trusts. 
Name of Public Trust and its Full name and address of the 


AddTeSs.......... eere ee ce en nonno ne Trustee or Manager...............-. 
Registered No. of "Publio Trust... SCOCOODCO LOUIE UNE O00000 200000 noa 
eee tse 

AOD . o fa E 
Hume A Ei. 3 
Skee 6, "Bp 6 5 
ira A ag G^ 5 8 
ho, be B.9 O .'a e 3 
coon i=] uH . UO Pu 42 > a 
o S E E S 8.2 9.8 g de 
8 3.8 > 8 BA SEG H E 
Hdstb 8 j&® Pod ; E E 
Posh p d E. E C 

ETT E: [7 < q- A 

1 2 3 4 5 6 7 

I, the abovenamed....................... eese ees ooa oono residing 

xD3roooio TOO TONo EOOD do solemnly afirm and say that 


what is stated in the above memorandum is true to the best of my 
information and belief. 


Solemnly affirmed ati....se.esccseessesceeeees aforsaid Signature of Trustee 
this. 7.70025. 15e yereesday. Ofccerorec.cesee vere 96 or Manager. 
Before me. 


Forwarded to the Sub-Registrar.........««« cerent nnne 
Place: . Dy. ae Charity Commissioner 


Dated : 
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SCHEDULE VIII. 
[Vide Rule 17 (1)] : 
Name of the Public Trust ........ eerte 


Balance Sheet as at ......-- 


Be —— — —— — 


Funds and Liabilities. 


Rs. nP. 


Trust Fund or Corpus — 
Balance as per last 
balance sheet 
Adjustment during the 
year (give details). 
Other earmarked F'unds— 
(Created under the pro- 
visions of the trust 
deed or scheme or 
out of the income). 
Depreciation Fund ... 
Banking Fund 
Reserve Fund adj 
Any other Fund 
Loans (secured unsecured)— 
From trustees 
From others 
Liabilities— we 
For expenses b 
For advance e 
For rent and other de- 
posits 


Carried over Rs. 


Assets 
Rs nP. 


Immoveable properites— 

Suitably classified giv- 
ing mode of valua- 
tion). 

Additions or deductions 
(including those for 
depreciations) if any; 
during the year. .-. 

Invest ments— 

(Suitably classified, giv- 
ing mode of -valua- 
tion)” 

Furniture and fixiures— 

Balance as per last 

- Balance Sheet. 

Addition or deduction 
(including those for 
depreciations) itany» 
during the years... 

Loans (secured or unsecured)— 


' Good/doubtful. 
Loans scholarships ase 
Other loans aes 


Carried over Rs. 


Market value as on the date of the balance sheet should also be 


given by way of a note. 


Particular of investment in concerns in which the trustees are inte- 
rested shall be given separately by way of a note. . 


Y. In caso the accounts are maintained on cash basis, state ihe income oustanding 


here below :— 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


` 


444 THE BOMBAY PUBLIC TRUSTS RULES, 1951 [ sca. vin 


Funds And Liabilities. . .. | Assets. 


Rs. nP. Rs. nP. 

Brought forward Brought forward 
For sundry credit Advances— 

balances ax To trustee 

Income and expenditure To employees 

Aceount— To contractor a. 
Balance as per last To lawyers 

Balance Sheet. ... To others 
Less appropriation, 


if any oc 
Add/Less: surplus or 
deficit as per Income 
and Expenditure 


Account. 
Income outstanding uL 


Rent 

Interest 

Other income x: 

Cash and Bank balances— 

(a) In current amount 
or fixed deposit ac- 
count with (give na- 
mes of banks and 
state in whose uame 
the account stands.) 

(b) With the trustee 
(give name). 

(c) With the manager 
(give name). 


: Total Rs. is Total Ra. 
a 
. The above Balance Sheet to the best of As per our report 
my/our belief contains a true account of the of even date. _ 
Funds and Liabilities and of the Property 
and/Assets of the trust. 


, Dated at emn 
Trustee. 


Chartered Accountants. 
Auditors. ; 


j 
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SCHEDULE IX. 
[Vide Rule 17(1)] 


Name of the Public De cci ec iter ee eS IEIETS 


Income and Expenditure Account for the year ending... -ss+.+.sssseeees 


Expenditure 
Rs. nP. 


To Expenses in respect 
of proper ties— 
Rates, taxes, cesses. 
Repairs and maintenance. 
Salaries. 
Insurance. 
Depreciation (by way 
of provision of adjustments 
Other expenses 


To Establishment expen- 
ses. 


To Remuneration to 
trustees. 


To Remuneration (in the 
case of a math) to 
head of the math; 
including his house-hold 
expenditure if any 


To Legal expenses. 
To Audit fee. 
To Contribution and fees. 


To Amounts written off— 


(a) Bad debts. 
(b) Loan scholarships. 


Carried over Rs. .... 


Inoome 
Rs . nP. 
(accrued)! 
(realiscd 


(accrued) 
By Interest (realised) - 


On securities. 


By Rent 


On loans. 
On bank account. 
By Dividend 


By Donations in cash or 
kind 


By grants. 


By Income from other sources. 
(in detail as far as possible) 


By transfers from rererve- 


Carried over Rs. .... 
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Expenditure 
Brought forward .... 


Rs. 


(c) Irrecoverable rents. 
(d) Other items. 


To Miscellaneous expenses. 


To Depreciation. 


To Amounts transferred to 
reserve or specific funds. 


. To Expenditure on obje- 
cts of the trust. 
(a) Religious. 
(b) Educational. 
(c) Medical Relief. 
(d) Relief of poverty. 
(e) Other charitable 
objeots. 

To Surplus carried over 
to Balance Sheet 


Total Rs. .... 


Dated at......-..------ 


J. Strike off whichever is not applicable. 


Income 
Brought forward ..-. 
nP. Rs. nP: 
By Deficit carried over to . 
Balance Sheet 


Total Rs. 


As per our report of even date. 
Chartered Ácoounts 
Auditors. 


——— ——— — 
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securities (if any). 


SCHEDULE IX-A. 
(Vide Rule 17.) 


-Ág1edo1d Jo uondriose( «c 


Income from other property including 


*Suopeq Loy} qorqa 0j 180k eq; 
Jo sep qpa Surpueysyno sively o 


“1204 eq Surmnp peseo1 junoury - 


Statement of income for the Year ending ......... Lese eee ee eene nennen 
Name and registered number of public trust ......... 
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ey} 10] pexg 3uei jo Ppu'tule(y co 
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Income from immovable property 
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SCHEDULE IX-B. 


(Vide Rule 17.) 


of expenditure for the year ending...... 
me and registered number of publio trust... ..................... 


Siatement 


Na 
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SCHEDULE IX-C. 
(Vide Rule 32.) 


Statement of income liable to contribution for the year ending. -.-..-.- 


Name and Registered No. of Public Trust................ ee 
» Rs. nPs. Rs. nPs. 


Gross annual income MN. 
Details of income not chargeable to contribution 
under section 58 and rule 82:— 
(i) Donations received during the year from any.. 
BOUTCCsesecesceece QOCOCCODOCO Occpocaceeand B 


(ii) Deleted. 


(iii) Grants by Government and Local autho- 
rities eee 
(iv) Interest on Sinking or Depreciation Fund..- 
(v) Amount spent for the purpose of education... 
(vi) Amount spent for the purpose of medical 
relief : 
(vii) Deductions out of income from lands scs 
for agricultural purposes:—— 
(a) Land Revenue and Local Fund Cess... 
(b) Rent payable to superior landlord 
(c) Cost of production, if lands are cultivated 
by trust 
(viii) Deductions out of income from lands sora 
for non-agricultural purposes—— 
(a) Assessment, Cesses and other Govern- 


ment or Municipal Taxes occ 
(b) Ground rent payable to the superior 
landlord 


(c) Insurance premia 
(d) Repairs at 81/3 per cent, of gross ax 
of buildings 
(e) Cost of collection at 4 per cent, of gross 
rent of buildings let out 
(ix) Cost of collection of income or dS 
from securities, stocks, etc.» at 1 per cent, of 
such income one 
29 
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(x) Deductions on account of repairs in respect 
of buildings not rented and yielding no in- 
come, at 8 1/8 per cent, of the estimated gross 
annual rent ax 


Income liable to contribution... 


Chartered Accountants. 
Dated at.............-- 


Trusteoe........... eee 
Auditors. 


SCHEDULE X. 3 
[Vide Rule 21 (2).] 
Register of Audit Reports. 


Registered No. and name of Public Trust..................- TOT xe 
Date of rece- ENS Remarks. SA 
Year under ipt of audit Name of Note-Specify if audit is 
audit. report. auditor. a special audit. 
MEMO a  —55$$À2À3— 


SCHEDULE X-A. 
[Vide Rule 26A(8).] 
Register of Applications made under section 504. to the Charity 
Commissioner. 
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SHEDULE XY. 
[Vide Rule 33 (1)] 
F'orm of Notice of Demand 


No. s9991«05099093809,0999,49094€ DTP Date 96g994,9900,9,0070090099 196 
Name and registered number of the public trust 


Name of trusteo or manager and his address 


Tho Public trust named above has been assessed to pay a con- 
tribution of Rs, for the year * to the Public Trusts 


Administration Fund under section 58 of the Bombay Publio Trusts 
Act, 1950. 


You are required to pay the amount at the Public Trusts Regis- 
tration Office or to remit it by postal money order or bank draft to the 
Deputy -Charity Commisstoner; 

Assistant 

Region. The amount must be paid in the Public Trusts Registration 
Office, or when sent by postal money order or bank draft» must reach 
the Deputy | 

Assistant 

of this notice failing which you will be liable to be treated as a def- 
aulter and dealt with under the provisions of the Act and the rules 
made thereunder. 


~Charity Commissioner within one month of the receipt 


In ease the contribution assessed exceeds Rs. 200, under sub-rule 

(6) of rule 82, you may pay the amount in two equal instalments the 

rst of which must be paid within one month and the second within 
four months of the receipt of this notice. 


Objections, if any, against the assessment, must be filed by you 
before the undersigned either personally or by a duly authorised agent 
or by registered post giving reasons for such objections. No such 
objections shall, bowever; be entertained unless the amount of demand 
specified above or half thereof, if it exceeds Rs. 200 is deposited. 


Signature 


» Deputy.. Ch . Em 

Assistant "harity Commissioner 
vH Romani 
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SCHEDULE XV-A 
[ Vide Rule 33 (1) ] 
Form of Notice of Demand. 


Namo by which the dharmada collection is known 
Name and address of person in whom the collection vests as trustee 


The dharmada named above has been assessed to pay a contribution 
of Rs. for the year to tho Public Trusts 
Administration Fund under section 58 of the Bombay Public Trusts 
Act, 1950. 


: You are required to pay the amount at the Public Trusts Regi- 
stration Office or to remit it by postal money order or bank draft to the 
BU CD U yee ey nes . 

INTER Charity Commissioner; Region. The amount 

-must be paid in the Public Trusts Registration Office, or when sent by 

Deputy , 

Assitant Charity 
Commissioner within one month of the receipt of this notice failing 

‘which you will be liable to be treated as a defaulter and dealt with 
under the provisions of the Act and the rules made thereunder. 


postal money order or bank draft, must reach the 


In case the contribution assessed exceeds Rs. 200, under sub-rule 
(6) of rule 32 you may pay the amount in two equal instalments the 
first of which must be paid within one month and the second within 
four months of the receipt of this notice. 


Objections, if any, against the assessment, must be filed by you 
before the undersigned either personally or by a duly authorised agent 
or by registered post giving reasons for such objections. ^ No such 
objections shall, however, be entertained unless the amount of demand 
specified above or half thereof, if it exceeds Rs. 200 is deposited. 


Signature 
Deputy |, . ae 
Aebi Charity Commissioner, 
Date Region, 
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SCHEDULE XYIII. 
[Vide Rule 39] 
Forms of requisition io ihe Collector. 
Form A. . 
To 
The Collector, 
0r O00c00500X03:000 ponccccsccersceseccvepscerocesLIStTiCte 
Whereas tho person described in column 1 of the statement below: 
being & trustee of the public trust mentioned in column 2, has made 
default in paying out of the funds and property of the said public trust 
the amount shown against his name in column 8, and due from the 
public trust as described in column 4, you are hereby requested to re- 
cover the said amount as an arrear of land revenue by virtue of section 
77 of the Bombay Public Trusts Act, 1950 (Bom. XXIX of 1950) and to 
pay the same to me. 


Statement. 
Name and address Name and address Amount. Dueon Remark 
of the trustee. of the public account of 
trust. 
1 i 2 8 4 5 
Signature .... .«. «6 *--* seen nva 
Date-.. .. 257-1. e eene ee tnn Designation .............- entrer 
Form B. 

To 


The Collector; 


"Whereas the person described in column 1 of the statement below 
has made default iu paying out of his estate the amount shown against 
his name in column 2 for which he has been made personally liable 
and due from him as described in column 8, you are hereby requested 
to recover the said amount as an arrear of land revenue by virtue of 
section 77 of the Bombay Publio Trusts Act, 1950 (Bom.X XIX of 1950). 
and to pay the same to me. 
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Statement 
Name and address Amount. Due on account of. Remarks 
of the person. 
1 2 8 4 
Signature ..........ne ie 
I PER eeepc Designation .....«. ener ^c 


SCHEDULE XIX. 
[Vide Rule 44] 
Part 1-Capital Charges. 


In respect of the duties of the Charity Commissioner where he 
has been appointed a trustee under sections 44, 45, 46 and 47 of the 
Bombay Public Trusts Act, 1950 (Bom. XXIX of 1950), the scale of 


charges shall be as follows :— 


(1) Where the gross capital 
value of the trust property or funds 
does not exceed Rs. 25,000 


(2) Where the gross capital value 
of trust property or funds exceeds 
Rs. 25,000 but does not exceed 
Rs. 1,00,000 


(8) where the gross capital value 
of the trust property or fünds ex- 
ceeds Rs. 1,00,000 but does not ex- 
ceed Rs. 5;00;000 oe 


(4) Where the gross capital 
value of the trust property or funds 
exceeds Rs.  5,00,000 


a charge of two per cent. on 
such value with a minimum 
charge of Rs. 50. 


& charge of two per cent. ‘on the 
first Rs. 25,000 and of one and 
a half per cent. on the remain 
ing part of such value. 


a charge of two per cent. on the 
first Rs. 25,000, of one and a 
half per cent. on the next Rs. 
75,000 and of one per cent. 
on the remaining part of such 
value. 

a charge of two per cent. on the 
first Rs. 25,000, of one and a 
half per cent. on the next Rs. 
4,00,000 and of three-fourth per 
cent. on the remaining part 
of such value. 
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Note.—(I) Where the trust property consists wholly or in part 
of Government or other securities; tho market value of such securities 
shall be taken to be their captial value, for the purpose of calculating 
the gross capital value of the trust property. 

(II) (1) Where the trust property consists wholly or in part of 
immovable property the capital value of such immovable property for 
ascertaining the gross capital value thereof shall be as follows:— 

(i) Where the trust property is freehold property, 16-2/3 times 
the net annual renta! value of such property. 

(ij) Where the trust property is a leasehold property and the 
lease has— 

(a) between 1 and 5 years to run, l to 5 times respectively, the 
net annual rental value of such property; 

(b) between 6 and 10 years to run, 6 times the net annual rental 
value of such property; 

(c) betwéen 11 and 15 years to run; 8 times the net annual rental 
value of such property; ; 

(d) between 16 and 20 years to run, 9-3/4 times the net annual 
rental value of such property; 

(e) between 21 and 25 years to run, 11-1/4 times the net annual 
rental value of such property; 

(Ò between 26 and 30 years to run, 12 times the net annual 
rental value of such property; 

(g) between 31 and 85 years to run, 12-3/4 times the net annual 
rental value of such property; 

(b) between 86 and 40 years to run, 13-1/4 times the net annual 
rental value of such property; 

(i) between 41 and 45 years to run, 13-1/2 times the net annual 
rental value of such property; 

(j) between 46 and 50 years to run, 13-3/4 times the net annual 
value of such property; 1 

(k) more than 50 years to run, 14-2/7 times the net anuual 
rental value of such property; 

(2) For-the purpose of ascertaining the net annual rental value 
of the trust property, a deduction for outgoings such as municipal taxes, 

repairs, insurances, sinking fund, bad debts and cost of collection shall 


be made in the case of freehold property at 25 per cent, of the gross 


rental value thereof. 1n the case of leasehold property in addition to 
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such outgoings at the said rate a further deduction equal to the amount 
of the annual ground rent payable to the lessor shall be made. 


Part II--OCharges on Investment and Sale. 


In respect of ihe duties of the Charity Commissioner in all cases 
in which he is the trustee— 

(a) on all capital moneys or trust funds or trust income invested 
or reinvested by him including the purchase of immovable property or 
any investment by way of mortgage, a charge of one-fourth per cent, 
on the amount of the investment or the value of the property purchased; 

(b) on all immovable property sold, a charge of one-fourth per 
cont, on the amount of the value of the property sold. 


Part III--Income Charges. 


In respect of tho duties of. the Charity Commissioner acting in 
any of the capacities mentioned in Part I above; 

(a) on realization of all dividents and interest other than mort- 
gage interest, a chargo of 1-1/2 per cent. 

(b) on collection of rents and interest on mortgage investments, 
a charge of 2-1/2 per cent: 

Provided that the minimum charge in respect of any trust shall 
be Rs. 5 in any half-year ending 80th June or 31st December. 
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Payments. 
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APPENDIX B 
| The Societies Registration Act, 1860 


( ACT XXI OF 1860) as amended by Bom. 11 of 1956. 
91st May, 1860 


An Act for the Registration of Literary, Scientific and Charita- 
ble Societies. 

Preamble— Whereas it is expendient that provision should be 
made for improving legal condition of societies established for the pro- 
motion of literature, science, or the fine arts, or for the diffusion of 
useful knowledge, the diffusion of political, educational or for charitable 
purposes; It is enacted as follows:— 

1-A 

Interpretation.—In this Act, unless there is anything repugnant 
to the subject or context, the expression ‘Registrar’ means the Regi- 
strar of Societies appointed under Section 1—B and includes other 
officers appointed under the said section to exercise the powers and to 
perform the duties and functions of the Registrar of Societies. 


1—B 1 

Registrar of Societies and Assistant Registrars.— (1) ‘The 
State Government may, by notification in the Official Gazette, 
appoint a person to be called the Registrar. of Societies who 
shall exercise such powers and shall perform such duties and functions 
as are conferred by or under-the provisions of this Act and shall, 
Subject to such general or special orders as the State Government may 
make, superintend the administration and carry out the provisions of 
this Act throughout the State. 

(2) The State Government may also by like notification appoint 
persons to be called “Assistant Registrars of Societies’ for such areas as 
may be specified in the notification and empower them to exercise 
powers and to perform duties and functions under all or such provisions 
of this Act as may be specified in the notification. 


AMENDMENT—Sec-1-A and 1-B were newly inserted by Bom. Act II of 1956, to 
provide that the powers, duties and functions exercised or performed under the Societies 
Registration Act, 1860, by tho Registrar of Companies in the State of Bombay should be 
exercised or performed, as the case may bo, by the Registrar of Soeieties appointed under 


the said Act. ° 
Societies formed by memorandum of association and registration. 
4. Any seven or more persons associated for any literary, 
scientific, or charitable purpose, or for any purpose as is described , 
in section 20 of this Act may, by subscribing their names to a me- 
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morandum of association, and filing the same with Registrar form 
themselves into a society under this Act. - LE 


Memorandum of assooiation— 2. The memorandum of asso 
ciation shall contain the following things (that is to say)-- 
~ the name of the society; a 


the object of of the society; 


the names, addresses, and occupations of the governors, council, 
directors, committee, or other governing body to whom, by the rules 
of the society, the management of its affairs is entrusted. A copy of 
the rules and regulations of the society, certified to be correct copy by 
not less than three of the members of the governing body, shall be 
filed with the memorandum of association. 


Registration Fees-- 3. Upon such memorandum and certified 
copy being filed, the Registrar shall certify under his hand 
that tho society is registered under this Act. There shall 
be paid to the Registar for every such registration a fee of fifty 
rupees, or such smaller fee as the Provincial Government may from 


time to time direct; and all fees so paid shall be accounted for tothe 
State Government. 


Annual list of managing body to be filed.—— 4. Once in every 
year, on or before the fourteenth day, succeeding the day on which, 
according to the rules of the society the annual general meeting of the 
society is held, or if the rules do not provide for an annual general 
meeting, in the month of January, a list shall be filed with the Regi- 
strar of the names, addresses, and occupations of the governors, council, 
directors, committee, or other governing body then entrusted with the 
management of the affairs of the society- 


Property of society how vested._-d. The property, movable 
and immovable belonging to a society registered under this Act, if not 
vested in trustees, shall be deemed to be vested; for the time being, in 
the governing body of such society, and in all proceeding, civil and 
criminal, may be discribed as the property of the governing body of 
such society by their proper title. 


Suits by and against societies.—6. Every society registered under 
this Act may sue or be sued in the name of the president, chairman, 
or principal secretary, or trustees, asshall be determined by the rules and 
regulation of the society, and, in default of such determination, in the 
name of such person as shall be appointed by the governing body for 
the occasion; provided that it shall be competent for any person having 
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a claim or demand against the society to sue the president or chairman, 
or principal secretary. or the trustees thereof, if on application to the 
governing body some other officer or person be not nominated to be the 
defendant. 


3 Suits not to abate.——7. No suit or proceeding in any Civil 
Court shall abate or discontinue by reason of the person by or agaius 
whom such suit or proceeding shall have been brought or continned, dy- 
ing or ceasing to fill the character in the name whereof he shall have 
sued or been sued, but the same suit or proceeding shall be continued 
in the name of or against the successor of such person. 


Enforcement of judgment against society.—8. If a judgment 
shall be recovered against the person or officer named on behalf of the 
society, shch judgment shall not be put in force against the property, 
moveable or immoveable, or against the body of such person or officer, 
but against the property of the society. 


The application for execution shall set forth the judgement, the 
fact of the party against whom it shall have been recovered having 
sued or haying been sued, as case may be, on behalf of the society only 
and shall require to have the judgement enforced against the property 
of the society. 


Recovery of penalty accruing under bye-law--9. Whenever by 
any byelaw duly made in accordance with tbe rules and regulations 
of the society, or, if the rules do not provide for the making of^ 
bye-laws, by any bye-law made ata general meeting of the mem- 
bers of the society convened for the purpose (for the making of 
which the concurrent votes of threefifths of the members present at 
such meetting shall be necessary), any pecuniary penalty is imposed 
for the breach of any rule or bye-law of the society, such penalty, 
when accrued. may be recovered in any Court having jurisdicti- 
on where the defendant shall reside, or the society shall be situate, as 
the governing body thereof shall deem expendient. 


Members liable to be sued as strangers--10. Any member who 
may bein arrear of a subscription which, according to the rules of 
the society, he is bound to pay, or who shall possess himself of or 
detain any property of the scciety in a manner or for a time con- 
trary to such rules, or shall injure or destroy any property of the 
Society, may be sued for such arrear or for the damage accruing from 
such detention, injury, or destruction of property in the manngr here- 


inbefore provided. 
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Recovery by successful defendant of costs adjudged-- But if: 
the difeudant shall be successful in any suit or other proceeding 
breught against him at the instance of the society; and shall be ad- 
judged to recover his costs, he may elect to proceed to recover the 
saime from the officer in whose name the suit shall be brouyht, or from 
the society, and in the latter case shall have process against the pro- 
perty of the said society in the manner above described. 

Members guilty of oYences punishable as strangers-- 11. 
Any wember of society who shall steal, perloin, or embezzle any 
money or other property, or wilfully and maliciously destroy or injure 
any property of such society, or shall forge any deed, bond, secu- 
rity for money, receipt or other instrument, whereby the funds of the 
society may be exposed to loss, shall be subject to the same pro- 
Secution; and, if convicted, shall be liable to be punished in like man- 
ner »s any person not a member would be subject and liable to in res- . 
pect of the like offence. ; 

Societies enabled to alter, extend, or abridge their purposes— 
12, Whenever it shall appear to the goveruing body of any society 
registered under this Act, which has been established for any particu- 
lar purpose or purposes, that it is advisable to alter, extends or ab- 
ridge such purpose to or for other purposes withiu the meaning of 
this Act, or to amalgamate such society either wholly or partially 
with any other society such governing body may submit the propo- 
sition to the members of the soci ty in a written or printed report, 
and may convence a Special meeting for the concideration thereof; accor- 
ding to the regulations but no such proposition shall be carried into 
effect unless such report shail have been delivered or sent by post to 
every member of the society. ten days previous to the special meeting 
convened by the governing body for the consideration thereof nor un- 
less such proposition shall have been agreed to by the votes of three- 
fifths of the members deliverd in person or by proxy, and confirmed 
by the votes of three-tiftus of the members present at a second special 
meeting convened by the governing body at an interval of one month 
after the former meeting. 

12-A i 

Registration of change of name.—(1) Where a proposition for 
change of name has been agreed to and contirmed in the manner pres- 
cribed by Section 12, a copy of the propusition so agreed to and con- 
firmed shall be forwarded to the Registrar of Compames for registering 
the change of name. If the proposed name is identical with that by 
which any other existing society has been registered or in the opinion 
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ofthe Registrar so nearly resembles such name as to be likely to 
deceive the public or the member of either society, tho Registrar shall 
refuse to register the change of name. 

t (2) Save as provided in sub-section (I), the Registrar shall, if he 
is satisfied that the provisions of this Act in respect of change of name 
have been complied with, register the change of name and issue a cer- 
tificate of registration altered to meet the circumstances of the case. 
On the issue of such a certificate the change of name shall be complete. 

(8) The Registrar shall charge for any copy of a certificate issued 
under sub-section (2) a fee of rupee one and all fees so paid shall be 
accounted for to the State Government. 

12-B 

Effect of change of name.—The change in the name of a society 
shall not affect any rights or obligations of the society or render defec- 
tive any legal proceeding by or against the society; and any legal 
proceeding which might have been continued or commenced by or 
against it by its new name. 

12-C 

Registration of change of names effected before Coming 
into force of Bom. LIII of 1948.— If any society registered 
under this Act has, before the date of the coming into force 
of. the Societies Registration ( Bombay Amendment) Act, 1948, 
intimated to the Registrar of Companies the change of its 

name and if the Registrar has recorded such change, the Regi- 
strar may, notwithstanding anything contained in this Act, on an ap- 
plication made by the society in this behalf and on payment of a fee 
as provided for in sub-section (8) of Section 12—A, register the change of 
such name and issue a certificate to the society under sub-section (2) of 
the said section 12-A. On the issue of such certificate the change shall 
be deemed to be complete from the date on which such change was 
recorded by the Registrar, notwithstanding the fact the society had not 
followed the procedure prescribed in sections 12 and 12—A. 

Provision for dissolution of societies and adjustment of their 
affairs-- 18. Any number not less than three-fifths of the 
members of any society may determine that it shall be dis 
olved, and thereupon it shall bo dissolved forthwith or at 
the time then agreed upon, and all necessary steps shall be 
taken for the disposal and settlement of the property of the society, 
its claims and liabilities, according to the rules of the said society 
applicable thereto, if any, if not, then as the governing body shall 
find expcdient; provided that, in the event of any dispute arising 
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among the said governing body or the members of the society, the 
adjustment of its affairs shall be referred to the principle Court of 
original civil jurisdiction of the district in which the chief building of 
the society is situate, and the Ceurt shall make such order in the 
matter as it shall deem requisite; 


Assent required-- Provided that no society shall be dessolved 
unless three-fifths of the members shall have expressed a wish for 
such dissolution by their votes dilivered in person, or by proxy, at æ 
general meeting convened for the purpose; 


Government consent——Provided that, whenever any Government 
is a member of, or a contributory to, or otherwise interested in, any 
society registered under this Act, such society shall not be dissolved 
without the consent of the Government of the Province of registration. 


Upon a dissolution no member to receive profit--1i. If,upon 
the dissolution of any society registered under this Act, there shall 
remain after the satisfaction of all its debts and liabilities any property 
whatsoever, the same shall not be paid to, or distributed among, tbe 
members of the said society or any of them, but shall be given to some 
other society, to be determined by the votes of not less than three-fifths 
of the members present personally or by proxy at the time of the dis- 
solution, or in default thereof by such Court as aforesaid; 


Clause not to apply to Joint-Stcck Companies——Provided, however; 
that this clause shall not apply to any society which shall have been 
found or established by the contributions of shareholders in the nature 
of Joint-Stock Company. 


Amendment—Bombay:— “ Notwithstanding anything contained 
in section 14 of the Societies Registration Act, 1860, hereinafter 
called the said Act, it shall be lawful for the members of any society 
dissolved under section 18 of the said Act to determine by a majority 
of votes of the members present personally or by proxy at the time of 
dissolution of such society that any property whatsoever remaining 
after the satisfaction of all its debts and liabilities shall be given to 
Government to be utilised for any of the purposes referred to in section 
I of the said Act." Bombay Act 11 of 1912, S.l. 


Member defined—15. For the purposes of this Act a member 
of a society shall be a person who, having been admitted therein accor- 
ding to the rules and regulations thereof, shall have paid a subscription 
or shall have signed the roll or list of members thereof, and shall not 
have resigned in accordance with such rules and regulations; 
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Disqualified members—but in all proceedings under this Act no 
person shall be entitled to vote or be counted as a member whose sub- 
scription at the time shall have been in arrear for a period exceeding 
three months. 


Governing body defined.——16. The governing body of the 
society shall be the governors, council, directors, committee, trustees or 
other body to whom by the rules and regulations of the society manage- 
ment of its affairs is entrusted, 3 


Registration of societies found before Act.——17. Any company 
or society established for a literary, scientific, or charitable purpose, 
and registered under Act XLIII of 1850, or any such society establish- 
ed and constituted previously to the passing of this Act, but not at any 
time hereafter be registered as & society under this Act; 


Assent required.—-Subject to the proviso that no such company 
or society shall be registered under this Act unless an assent to its be- 
ing so registered has been given by three-fifth of the members present 
personally; or by proxy at some general meeting convened for that 
purpose by the governing body. 

In the case of a company or society registered under Act XLIIL 
of 1850, the directors shall be deomed to be such governing body. 


In the case of a society not so registered , if no such body shail 
have been constituted on the establishment of the society, it shall be 
competent for the members thereof, upon due notice, to create for itaelt 
2 governing body to act for the society thenceforth. 


Such societies to file memorandum, &c., with Registrar of Joint- 
Stock Companies.— 18. In order to any such society as is mentioned 
in the last preceding section obtaining registry under this Act, it shall 
be sufficient that the governing body file with the Registrar of Joint- 
Stock Companies a memorandum showing the name of the society; the 
objects of the society, and the names, addresses and occupations of the 
governing body; together with a copy of the rules and regulations, of 
the society certified as provided in section 2, and a copy of the report 
of the proceedings of the general meeting at which the registration 
was resolved on. 


Inspection of documents.——19. Any person may inspect all 
documents filed with the Registrar under this Act on payment of a fee 
of one rupee for each inspection; and any person may require a copy 


or extract of any document, or any part of any document to be certifi- 
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ed by the Registrar, on payment of two annas for every hundred words. 
of such copy or extract; 

Certified copies.—And such certified copy shall be prima facie 
evidence of the matters therein contained in all legal proceedings 
whatever. 

To what societies Act applies.—20. The following societies may 
be registered under this Act; charitable societies, the military orphan 
funds or societies established at the several Presidencies of India, soci- 
eties established for the promotion of science; literature, or the fine arts, 
instruction, the diffusion of useful knowledge, the diffusion of political 
education, the foundation or maintanace of libraries or reading rooms. 
for general use among the members or open to the public, or public 
museums, and galleries of paintings and other works of art, collections. 
of natural history, mechanical and philosophical inventions, instruments». 
or designs. 


APPENDIX C 
The Charitable Endowments Act, 1890 
(Act VI of 1890) 
(7th March, 1890) 

An Act to provide for the Vesting and Administration of Property 
held in trust for charitable purposes. 

Whereas it is expendient to provide for the vesting and administra-- 
tion of property held in trust for charitable purposes; It is hereby. 
enacted as follow:— 

Title, extent and commencement.—1. (1) This may be called 
the Charitable Endowments Act, 1890. 

(2) It extends to the whole of India, except the state of 
Jammu and Kashmir. 

(8) It shall come into force on the first day of October, 1890. 

Definition-- 2. In this Act. "charitable purpose" includes re- 
lief of the poor, education, medical relief and the advancement of any 


other object of general publie utility, but does not include a purpose 
which relates exclusively to religious teaching or worship. 


Appointment and incorporation of Treasurer of Charitable Endow 
ments.—3. (1) The Central Government may appoint an officer of 
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the Government by the name of his office to be Treasurer of Charit- 
able Endowments for India, and the Government of any state may 
appoint an officer of the Government by the name of his office to be 
Treasurer of Charitable Endowments for the state. 


(2) Such Treasurer shall, for the purposes of taking, holding and 
transferring’ moveable or immoveable property under the authority of 
this Act, be a corporation sole by the name of the Treasurer of Charit- 
‘able Endowments for India or, as the case may be, the state, and, 
-as such Treasurer, shall have perpetual succession and a corporate seal, 
-and may sue and be sued in his corporate name. 


Definition of “appropriate Government", etc.--3-A. In the 
‘subsequent provisions of this Act, “the appropriate Government"; 
means, a8 respects a charitable endowment, the objects of which do not 
-extend beyond a single state and are not objects to which the exe- 
-cutive authority of the Central Government extends, the Government 
of the state, and as respects any other charitable endowment, the 
‘Central Government. 


Order vesting property in Treasurer.—+.(1) Where any property 
äs held oris to be applied in trust for a charitable purpose, the appro- 
priate Government; if it thinks fit, may, on application made as herein- 
-after mentioned, and subject to the other provisions of this section, order, 
by netification in the Official Gazette, that the property be vested in the 
Treasurer of Charitable Endowments on such terms as to the applica- 
‘tion of the property or the income thereof as may be agreed on between 
the appropriate Government and the person or persons making the ap- 
iplieation; and the property shall thereupon so vest accordingly. 


(2 When any property has vested under this section in a Trea- 
:surer of Charitable Endowments, he is entitled to all documents of title 
relating thereto. 


(8) Deleted 


(4) An order under this section vesting property in a Treasurer 
«of Charitable Endowments shall not require or be deemed to require 
him to administer the property; or impose or be deemed to impose up- 
on him the duty of a trustee with respect to the administrution thereof. 


Schemes for administration of property vested in the Treasur- 
.er.——-5. (1) On application made as hereinafter mentioned, and with 
the concurrence of the person or persons making the application the 
‘appropriate Government, if it thinks fit, may settle a scheme for the 


-administration of any property which has been or is to be vested in 
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the Treasurer of Charitable Endowments, and may in such scheme ap- 
point, by name or office, a person or persons, not being or including 
such Treasurer, to administer the property. 


(2) On application made as hereinafter mentioned, and with the 
concurrence of the person or persons making the application, the appro- 
priate Government may, if it thinks fit, modify any scheme settled under 
this section or substitute another scheme in its stead. 

(8) A scheme settled, modified or substituted under this section 
shall, subject to the other provisions of this section, come into operation 
on a day to be appointed by the appropriate Government in this behalf; 
and shall ramain in force so long asthe property to which it relates 
continues to be vested in the Treasurer of Charitable Endowments or 
until it has been modified or another such scheme has been substituted 
in its stead. 

(4) Such a scheme, when it comes into operation, shall supersede 
any decree or direction relating to the subject matter thereof in so far 
as such decree or direction is in any way repugnant thereto and its 
validity shall not be questioned in any Court, nor shall any Court give; 
in contravention of the provisions of the scheme or in any way contrary 
or in addition thereto, a decree or direction regarding the administra- 
tion of the property to which the scheme ralates: 

Provided that nothing in this sub-section shall be construed as 
precluding a Court from inquiring whether the Government by which a 
scheme was made was the appropriate Government. 

(5) In the settlement of such a scheme effect shall be given to 
wishes of the author of the trust so far as they can be ascertained, and, 
in the opinion of the approprtate Government, effect can reasonably be 
given to them. 

(6) Where a scheme has been settled under this section for the 
administration of property not already vested in the Treasurer of Chari- 
table Endowments ,it shall not come into operation until the property 
has become so vested. 

Mode of applying for vesting orders and schemes—6. (1) The 
application referred to in the two last foregcing sections must be made, 

(a) if the property is already held in trust for a charitable 
purpose, then by the person acting in-the administration of the trust, 
or where there are more persons than one so acting, then by these 
persons or a majority of them; and 

(b) if the property is to be applied in trust for such a purpose, 
then by the person or persons proposing so to apply it. 
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(2) For the purposes of this section tke executor or administrator 
of a deceased trustee of property held in trust for a charitable purpose 
shall be deemed to be a person acting in the administration of tho trust. 


7. (Exercise by Governor-General in Council of powers of Local 
Government) Repealed by A.O. 


Bare trusteeship of Treasurer-—S. (1) Subject to the provi- 
sions of this Act, a Treasurer of Charitable Endowments shall not, as 
‘such Treasurer, act in the administration of any trust whereof any 
of the property is for the time being vested in him under this Act. 


(2) Such Treasurer shall keep a separate account of each property 
for the time being so vested in so far as the property consists of securi- 
ties for money; and shall apply the property or the income thereof in 
accordance with the provision made in that behalf in the vesting order 
under section 4 or in the scheme, if any, under section 5, or in both 
these documents. 

(4) In the ease of any property so vested other than securities for 
money; such Treasurer shall, subject to any special order which he 
may receive from the authority by whose order the property became 
vested in him, permit the persons acting in the administration of the 
trust to have possession, management and control of the property, and 
the application of the income thereof; as if the property had been 
vested in them. 

Annual publication of list of properties vested in Treasurer— 
9. A Treasurer of Charitable Endowments shall cause to be published 
annually in the Official Gazette, at such time as the appropriate 
Government may direct, a list of all properties for the time being 
vested in him under this Act and an abstract of all accounts kept by 
him under sub-section (2) of the last foregoing section. 


Limitation of fuuctions and powers of Treasurer 10. (1) A 
Treasurer of Charitable Endowments shall always be a sole trustee, 
and not, as such Treasurer, take or hold any property otherwise than 
under the provisions of this Act, or subject to those provisions, transfer 
any property vested in him except in obedience to a decree divesting 
him of the property, or in compliance with a direction in that behalf 
issuing from the authority by whose order the property became vested 
in him. 

(2) Such a direction may require the Treasurer to sell or other- 
wise dispose of any property vested in him, and, with the sanction of 
the authority issuing the direction, to invest the proceeds of the sale or 
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other disposal of the property in any such security for money as is 
specified in the direction, or in the purchase of immoveable property. 

(3) When a Treasurer of Charitable Endowments is divested, by 
a direction of the appropriate Government under this section of any 
property, it shall vest in the person or persons acting in the admini- 
stration thereof and be held by hiin or them on the same trusts as 
those on which it was held by such Treasurer. 


Provisions for continuance of office of Treasurer in certain 
contingencies—l1. If the office held by an officer of the Govern- 
ment who has been appointed to be a Treasurer of Charitable Endow- 
ments is abolished or its name is changed, the appropriate Government 
may appoint the same or another officer of the Government by the 
name of his office to be such Treasarer, and thereupon the holder of 
the latter office shall be deemed for the purposes of this act to be the 
successor in office of the holder of the former office. 

Transfer of property from cne Treasurer to another—12. If 
by reason of any alteration of areas or by reason of the appointment 
of a Treasurer of Charitable Endowments for India or for any 
state for which such a Treasurer has not previously been appointed 
or for any other reason it appears to the Central Government that any 
property vested in a Treasurer of Charitable Endowments should be 
vested in another such Treasurer, that Government may direct that 
the property shall be so vestcd and thereupon it shall vest in that 
other Treasurer and his successor as fully and effectually for the pur- 
poses of this Act as if it had been orginally vested in him under this 
Act. 

Power tc frame forms and make rules.-—13. (1) The appro- 
priate Government may make rulés consistent with this Act for— 

(a) prescribing the fees to be paid to the Government in respect 
of any property vested under this Act in a Treasurer of Charitable 
Endowments; à 

(b) regulating the cases and the mode in which schemes or any 
modification thereof are to be published before they are settled or made 
under section 5; 

(c) prescribing the forms in which accounts are to be kept by 
Treasurer of Charitable Endowments and the mode in which such ac- 
-counts are to be audited; and 

(d) generally carrying into effect the purposes of this Act. 


. . Indemnity to Government and Treasurer, —l1i. No suit shall be 
-instituted against the Governers in respect of anything done or purporting 
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to be done under this Act, or in respect of any alleged neglect or omis- 
sion to perform any duty devolving on the Government under this Act; 
or in respect of the exercise of, or the failure to exercise; any power 
conferred by this Act on the Government nor shall any suit be insti 
tuted against a Treasurer of Charitable Endowments except for dive- 
sting him property on the ground of its not being subject to a trust for 
a charitable purpose, or for making him chargeable with or occount- 
able for the loss or misapplication of any property vested in him, or 
the income thereof, where the loss or misapplication has been accasion- 
ed by or through his wilful neglect or default. 


Savings with respect to  Advocate-General and Official 
Trustee—15. Nothing in this Act shall be coshstrued to impair the 
operation of section III of the Statute 53, George IIT, Chapter 155, 
or of any other enactment for the time being in force, respecting the 
authority of an Advocate-General at a presidency to act with respect 
to any charity, or of sections, 8,9,10 and 11 of Act No. XVII of 1864 
(an Act to constitute an Office of Official Trustee) respecting the vesting 
of property in trust for a charitable purpose in an Official Trustee. 


16. (General controlling authority of Governor-General in 
Council) Repealed by the Devolution Act, 1990 XXXVIII of 1990), 
S. 2 and Sch. I, Pt. 1. 


Statement of objects and reasons—On many occasions the want 
has been felt in India of an official capable of discharging the functions. 
which are discharged in England by the Official Trustee of Charity 
Lands and the Official Trustees of Charitable Funds. The object of 
this Bill is to meet that want. 


2. Much property has from time to time in different parts of 
India been vested by founders in public servants, such as the Collector,. 
Director of Public Instruction, Accountant-General and Divisional Com- 
missioner. With respect to a case in which an Accountant-General 
and a Divisional Commissioner had been named as trustees, the Officiat- 
ing Advocate-General of Bengal and the Officiating Standingr-Counsel. 
stated in a joint opinion in 1885 that persons cannot, as holders of cer- 
tain posts, be appointed trustees *' Unless these posts are corporate 
ones". “Neither the office of the Aoccountant-General nor that of 
the Commissioner ” they observed, “ is a corporate office; and even if 
appointed by the designation of their office only, and not by name, the: 
trust-fund would vest in them as individuals, and they would remain 
trustees until they themselves appointed others to succeed them or until. 


they died.” 
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8. "There is a difficulty in India in finding any corporation capa- 
ble of acting as a trustee in such cases as this Bill is designed to meet. 
The Secretary of State for India in Council and the Governor-General 
in Council are incapable of being trustees (L. R. 15 Ch. D. 9 ) a 
has also been held that Anglican Bishops and Archdeacons in India, 
who have been constituted by Letters Patent to be perpetual corpora- 
lions, with power to take and hold property under grant or license. 
from the Crown; are not capable of acting as trustees in some of the. 
cases for which this Bill is intended to provide. To the question whe- 
ther the Lord Bishop of Calcutta in his corporate capacity might not». 
under the Letters Patent for the Bishopric of Calcutta, bearing date- 
the 14th May, 1814, held land upon trust for a Diocesan School so. 
that, upon his ceasing to be Bishop, it would devolve without a deed upon 
his successor in the Bishopric, an eminent counsel in England to whom 
the question was referred, has replied in the negative. “It is quite. 
true ", he remarks, ‘‘ that the Bishop is a corporation sole, and in 
that capacity can hold the lands belonging to his See. He mays. 
however, only hold such lands as by grant or licence from the Com- 
pany (Now Her Majesty ) he is authorised to take, hold and enjoy. I 
think it is clear that Letters Patent only refer to lands belonging to». 
or purchased out of moneys belonging to, the Bishopric on the whole. 
I am of opinion that, if the land in question was conveyed to the Bishop: 


as a trustee, it would pass on his death not to his successor but to his. 
executors ”. 


4. The Bill it will be observed, is of a purely permissive 
character. The Government will be unable to make a vesting order- 
or frame a scheme except on application for that purpose, and may,. 
if it sees fit, refuse to act. The corporation sole in whom as Treasurer 
Charitable Endowments property may be vested is, except as regards. 
the disposal of any property by direction of the Government, to have- 
nothing to do with the administration of the property. He isto be a 
bare trustee, the object of vesting the property in bim by his name of 
office as a corporation sole being to secure the holding of the pro- 
perty by some one always present, and to avoid the difficulty and ex- 
pense of appointing a new trustee on the retirement cr death of any: 
incumbent of the trust." . 


(Gazzete of India, 1889, Part V, Page 137.) 
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A 
Acceptance of Compromise from one trustee oe 
Accounts and audit. we 
Accounts and other records to be kept by the Charity 
Commissioner. 
Act of Co-trustees joint one. . . 
Actual possession as notice of title. ae. 
Additional duties and powers of the Charity x 
Commissioner z 


Administrative.charges payable by trust estate. 

Advancement of any other objects beneficial to Mna 
Charitable purposes. 

Advancement of education. 

Advancement of learning. 

Advancement of religion. 

Advances to a trust account. - 

Alienation by sajjadanashin. am 

Alienation of immovable property of public trust. 

Alenation of the Charity estate. 

All India Spinners Association. 

Allowances to Assessors under section 65. 

Allowance to witnesses. oo 

Any alleged breach of trust. aoe 

Appeal limitation to file. co 

Appeal, provisions of C.P. Code. 

Appeals from findings of Deputy or Assistant Charity 


Commissioner. cot 
Appeal to Bombay Revenue Tribunal. se 
Appeal to the High Court. aD 


Applicability of the rule to religious trusts. 
Application for registration of a public trust under 


Section 18. oma 


Application under Section 50-A. 

Application under Section 51. 

Application of Public Trust Administration Fund. 
Application from Charity Commissioner’s decision under 


Section 40,41,50.A.,70 or 70A. 
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Application under section 86 for sanction of alienations. ... 249,415 
Appointment by testator. dea 278 


Appointment must be complete. Tu 291 
Appointment of a new trustee. e.. 290,307 
Appointment of Charity Commissioner as trustee under will. 278 
Appointment of muta wali. . 199 
Appointment of mutawali by arbitration. ose 63 
Assessors. 20050 2087108,046 
Assessors—persons debarred from. ove 103 
persons exempted from. eee 103 
Assistant Charity Commissioner. as 6 
Auditing óf Balancing and accounts. on 239 


Audit of the Public Trustee and Charity Commissioner. ,.. — 276,432 
Auditor’s duty to prepare balance sheet and to report 


irregularities etc. - 210 
B 
Baj Rojgar and Muktad Trusts. - 183 
Bar cf jurisdiction of Civil Courts. Ir 887 
Bar to hear or decide suits .... S. 31. oo 236 
Benami purchase by shebait of debutter property. am 71 
Beneficial to mankind. oe 128 
Beneficiary. ap 16,85 
Bequest for the erection and maintenance of Tomb. dn 184 
Bequests; Illustrations. Xr 161 
Bequest under will for benefit for public trust. con 322 
Appendix A with ove 403 
forms Schedules I to XXX. ^ eee 403165 
Bond of Security not required from trustee. 50 276 
Books, indices and registers. m 186 
Breach cf trust: 

alleged breach. eas 803 
by parish. aoo 259 

co-trustees guilty of breach cf trust are severally 
responsible for the whole loss. ooo 256 
criminal breacb of trust. coo 260 
effect of breach of trust. ses ane 
oct 0 


extent of liability. 
immaterial wh:ther -trustee was gainer or loser by 
the breach. of trust. er 258 
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liability for. oxx 
loss by accident, ese 
measure of liability. T 
must be pleaded at the outset, see 
other illustrative cases. zn 
wrongfully appropriating trust money. eee 
Breach cf trust by parish. oon 
Breach cf trust be pleaded at the outset. aco 
Broad principle—removal of trustee. e 
Building to the insured. oe 
C 
Capital charges. "e 
Case of trustee bringing a profit as well as a loss to the trust... 
Cases in which assessors shall be summoned. vee 
Cases of charitable and religious trusts. ee 
Cases under Indian Trusts Act, 1852. m 
Cases under Hindu Law. e 
Cases under Mohamedan Law. Qo 
Cases under the Income Tax Act, 1922. on 
Cases under the Mussslman Wakf Act. oc 
Cases where a trustee is advised by his counsel to resign.... 
Cases where there must always have been a loss. Xr 
Cash book when to be balanced and intialled. or 
Cause of action survives against legal representative of 
trustee. coc 
Certificate of registration. cc 
Cestui que trust may be appointed, a trustee. aoc 
Chancellor's protection extended. con 
Change in the register to be reported. S. 22. "D 
Change in the scope of S. 92 of C.P.C. by S. 19 and other 
provisions of this Act. ac 
Changes in the Register of Public Trusts. ees 
Charitable and religious Trusts—Cases. an 
cases under Hindu Law. ac 
cases under Mahomedan Law. ED 
cases under the Mussalman Wakf Aot. oe 
Charitable endowments. ee 
Charitable endowments Act, 1890— see 


Charitable gifts do not generally fail for uncertainty.  ... 
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charitable purposes chango with the passing of the 
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charity at Trustee's discretion. eee — 170,175 
directions to trustees. dr 163 
feeding the poor. j c 164 
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it is a question for the court to construe. occ 161 
charitable or benevolent. .. 161,102 
charitable or philanthropic. oa 161 
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Keeton's observations. cr 162 
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objeots partly valid and partly invalid. ox 168 
objects partly valid and partly invalid. cases. on 168 
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punya marga. b 
punya Danma. oor 169 
sare marge wee 
partial dedication. as 165 
trustees discretion. ve 170 
wakf void for uncertainty. A 166 
amar-i-khir. f : 
fateha ut 
khairat,khair .-- 167,168 
kherat M 
vigere x6 
Charitable gifts not void for uncertainty. € 157 
Charitable purposes. S. 9. -«.48,105,189,140 
advancement of education. eve 110 
advancement of religion. -. 112,181 
charitable endowments. : —-. 144,149 
illustrations. -. 160,127 
charitable trust and public trust. synonymous. see 108 
> charitable trusts in future. ae 125 
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charity and perpetuities. 

charity in English Legal literature. 
danadbarma. 

defined in Charitable Endowment Act, 1890 
defined Indian Income Tax Act 1222. 


distinction between public and private endowments 


doubt as to certain gifts. 
endowments. 
English Law- 
advancement of learning 
poor relations. 
relief of poverty. 
enumerations of. 
general. public utility. 
grant of land revenue. 
Halsbury’s Laws of England. 
imambara. 
, Indian cases. 


Indian Income Tax Act, 1922, S. 4 (8) cases. 


Indian Law. 
charity as compared 3 in English Law. 
education. 
general public utility. 
poor relations. à 
Indian Succession Act,1925, S. 114 and 118. 
advancement of religion. 
Baj Rojgar and Muktad Trusts. 
beneficial to mankind- 


condition for valid charitable bequests. 
health. 


illustrations to and cases. 
Indian Law as to. 
religion. 
superstitious uses. 
ishtha. 
Keeton’s views. 
khankah. 
alienation by. 
offerings. 
locality cases. 
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poorta. zn 1c7 
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public mosques. eee 151 
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public purposes. j see 49,155 
cases under S. 92 of C.P.C. : ses 155 
dharmada. n 79 
dharma or dharam. an 157 
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in support of a particular sect. eos 155 
referred C P.C. S. 92. -. 106,155 
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religious endowments. 3x 148 
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scope of S. 92 of C.P C. ap S 198 
Section 198 of, T.P. Act. i - 144 
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tests for determining. ae 146 
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Charity at Trustee’s Discretion. Ses 170 
Charity. classified. see 7 
Charity Commissioner. ..  65,58,98 
Charity Commissioner and other Officers to be 
servants of State Government. eae 102 
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trusts. o 278 
Charity Commissioner may with consent be 
appointed trustee of settlement by granter.  ... 277 
Charity Commissioners and other officers and 
assessors to be public servants. ico 976 
Chela. ác 75,200 
Chela distinguished from adopted son. m 200 
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Costs of unsuccessful litigation. anc 280 
Costs to be in the discretion of the court. obo 883 
Co-trustees guilty of breach of trust are severally res- 
ponsible for the whole loss. = 256 
Court. 4 an 50,59 
Court fee to be paid as prescribed by schedule B; S. 79 D. 880 
Court to forward copy of decision to Charity Commissioner. 224 
Court’s discretion not fettered by directions 202 
Court’s power to hear application. cc 231 
Criminal breach of trust. coe 260 
Compulsory provision for certain charges m 433 
Custody of securities. oon 429 
Cy pres. RS 821 
applies to charitable trusts only. oc $25 
charitable gifts not void for uncertainty e 157 
doctrine explained. m 825 
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English law. 
Hindu law. 
Indian cases. 
instances of application. 
Mohomadan law. 
once a grant ... becomes irrevocable. 
what is general charitable intention. 
where gift may be carried out. 
Cypres doctrine applies to charitable trust only. 
Cypres doctrine explained. 


D 


Dattam. 

Death of defendant trustee pending suit. 
Death of Plantiff pending suit. 

Decision of C. C. on report S. 40. 

Decision of property as publio trust property. 
Dedication Trust be permanent. 

Definitions. 

Delegations. 

Deputies and officers. 

Deputy and Assistant Charity Commissionors. 
Deputy or Assistant Charity Commissioner to be in 

charge of public Trusts Registration office. 

Devasthanam, Math—Debutter property. 
Devolution of office of mohunt. 

Devolution of office of shebait. 

Devolution of the office of shebait or manager. 
Dharma, Dharam. 

Dharmada. 
Dharmada accounts under section 54 
Dharmakarta. 
Dharmapurammath. 
Dictionaries. ` 
Directing accounts and inquiries. 
Discharge of representatives of trustee. 


Dismissal of suit by trustees no bar to suit by Advocate 


General. 
Distinotion between corporations and individuals. 
Distinction between ‘include’ and ‘mean’. 
Distinction between public and private endowments. 


925 
185,825 


79 
314 
814 

210 

376 

88 

55,104 
104,248 
216 
55,58,101 


186 
67 
71 


296,807 
287 


815 
209 
xx 98 
52,74,144,210 
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Page 
Distinction between set off and counter claim. See 237 
Distinction between temples and maths. xo 68 
Distinction between Trust and power. "T od 210 
Doctrine of Cy pres .. 185,825 
Doubt as to certain gifts. S. 78,144 
Durga Punjah "e 144 
Duties Functions and powers of Charity Commissioner. ..- 355 
Duties, functions and powers of Deputy or Assistant 
Charity Commissioners, ase 354 
Dnty of solicitor to trustee eco 248 
E 
Effect of breach of trust. e 266 
Endowments. cca 78:144 
English Law as to charity se 107 
English Law : x 276 
alienation. oon 248 
breach of trust. a 258 
broad principle. T: 282 


charitable gifts not void for uncertainty. 


-. 157,160 
charitable gifts...uncertainty. 


». 1573160 

costs. Oc 885 
Public Trustee Act 1906 "x 282 
Entries in register. 212 
Equality is equity. on 188 
Essentials of valid trust. ocn 210 
Estates of Free holds. ec 22 
Evidence as an aid to interpretation. 5o 80 
Examples of charitable objects under the English Law. «- 110 
Exclusion of Jurisdiction. ooo 387 
Exemption of fees. 189 
Explanation and saving clauses. 36 
Explanation on report of auditor. c 252 
Extensiveness of object. xo 80 
Extent of liability for breach of trust. ox 260 
Extent of the Act. ooo . 46 
Extra costs. 880 


Fee for special audit. e 
Fees by the Public Trustee. ` ae 382 
Fees for inspection and production- et 430 
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Fees recovered as arrears of land revenue. 
Female manager. 


Findings of Deputy or Assistant Charity Commissioners. ... 


First mortgage. 

Form of appeal. 

Form of book under section 238. 

Form of requistion to the collector under section 77. 
Forms of Registers etc. Schedules I to XXX. 
Fraudulent concealment of fact by agent proviso- 
Further inquiry 


G 


Gainer by the breach of trust is ultimately liable. 
General powers of public trustees. 
General public utility 
Gift to charitable and non-charitable objects void. 
Gifts to idols and images—a juristic entity. 
Gift to non-charitable body good as gift to members. 
Gift to religious houses. 
Granting such further or other relief as the nature of 
the case may require. 
Grant of copies of entries in the public trusts register 
and other documents. 
Grant of land revenue. 
Graveyard. 
Gross negligence. 
Grounds of discharge. 
Grounds of objection in appeal memo. 
Grounds of transfer held insufficient. 
Grounds of transfer held sufficient. 


H 


Headings to sections. 

Health, & bequest to. 

Hindu; Mindu religion. 

Hindu law and succession to the office of Mahant or 
head of a math. 

Hindu law—cypres. 


How the court will exercise the power where the settlor 


has laid down no rules. 


«141,148,202 
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272 
161 
180 
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Page 
I i 
Idols and maths are both juridical persons " 69 
Illusory endowments. AG 161 
Illustrations and schedules. om 33 
Illustrations of religious or charitable uses. see 127 
Illustrative cascs. mn 264 
Imambara. 90 153 
Immaterial whether trustee was gainer or loser by the 
breach of trust. n 253 
Improper security. ace 220 
Improvement of Industries. ve. 119 
Income charges. m 459 
Indemnity clause in the instrument of trust section 30 
of the Indian Trusts Act, 1882 and English Law. .-. 207 
Indemnity from suits and proceedings. eee 890 
Indemnity of trustees. odo 2€6 
Indian cases, charitable purposes. eee 115,128 
Indian cases, cy pres. woe $26 
Indian Law as to superstitious uses. ose 182 
Indian Law; charitable purposes. see 185 
Indian Succession Act, 1925; sec. 114, and 118, om 126 
Information, secrecy of. D 276 
Inherent jurisdiction is ancillary to the Court's principal 
duty. ceo 283 
In his capacity as agent. Xo 238 
Inquiries to be judicial inquiries. dre 871 
Inquiry for registration. 189 
Inquiry regarding public trust not to be held byt more than 
one Deputy or Assistant Charity Commissioner. — . s.e 222 
Inspection of documents and grant of copies. we 415,414 
Inspection of entries in the public trusts register and other 
documents. Pe 414 
Inspector. +o. 5591033292 
Instrument of trust. see 55,218 
Intention of Legislature. Acc 28 
Interest in the trust. e. 239 
Interpretation of statutes. T 23 
Investment of cash balances. .. 910,133 
j 
Jewish law and superstitious uses. nm 19i 
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a Page 
Joint Judgment against partners no merger of separate 
liability. ats 256 
Jurisdiction re: suits relating to publio trusts. ». 889,298 
K 
Khair a mr 166 
Khairat. Seon 166 
Khankah. XD 76,151 
KWatib. ares 76 
Kherat. Yi; 166 
L 
Laches not always a bar. 266 
Law relating to private wakfs before the Mussalman Wak? 
Validating Act, VI of 1913. T 96 
Leasing. T: 434 
Legal and Equitable Estates. m 6 
Levy of administrative charges. sss 293 
Lewin on Trusts. «+» 77,277,826 
Liability for accounts. ae 265 
Liability for breach of trust. ss 245 
Liable for value of new allotted shares. «s 255 
Lien for expenses. 295 
Lien of cestui que trust on securities retained pending 
realiastion. at 248 
Limitation—Accounts against trustee de son tort. “00 815- 
Limitation for filing appeals. .. ^ 862,872 
Limit of balance to be held in cash. m 482 
List of Assessors. a 348 
Liet of Assessors under section 62. 200 848 
List of charitable objects in statute of Elizabeth. ee 107 
Local Assessors. n. 424 
Locality cases; trusts for the benefit of e 185 
Lokopyogi. .. 185,169 
Long user by the public ae 82 
Loss by accident E. 264 
M 
Mahomedan Law; Cypres. eh $29 
Maintenance of accounts. E 289 
Maintenance of accounts under S. 82 .. 989,411 
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Page 
Manager. -.*55,00,68,09 
Manner of audit, E 112 
Manner of filing appeal under Section 70,71. .. 425 
Manner of holding inquiry under gion 89. oe 416 
Manner of inquiries. wee 407 
Manner of recording evidence of witnesses. oe 410 
Morginal notes. we 34 
Material to tho business re: notice of. aco 235 
Math. ; -. 56,64,67 
Meaning of transfer. ac 291 
Measure of liability for breach. od 261 
Method of investment of Trust moneys. Xx 428 
Mode of application. ad 188 
Mode of execution. boo 188 


Mode of previous publication of notification 
under sub-section (4) of Section 1, and also Rule2. ... 51,108 


Mode of serving summons. 3n 408 
Model form of scheme. et 918 
Mohunt. ee 67370.71 
Mosque. ee 75,94,151 
Mujawar. so 76 
Muta walli 55,62,199,202 
N 
Neglect to obey directions in instrument of trust t 264 
New Trustee should be within jurisdiction. one 290 
Nomination of Chela. oon 200 
Non-application of Sections 92 and 93 of Civil Procedure 
Code to public trust. Doo 319 
Non-prosecution. oo 363 
Nor an acting trustee to indemnify co-trustee for breach 
of trust. coc 257 
Notice of demand in respect of contribution. aes 454 
Notice of particulars of immovalable property ce 228 
actual possession. . qoo 235 
agency business. ccc 235 
communication by Agent not necessary. ede 286 
constructive notice. ses, 220229 
fraudulent concealment by agent. a 236 
gross negligence. .. 988,280 
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material to business. yo 
notice to an agent. ove 
ratification. 5 
registration. 


wilful a bstension. 

Notice of particulars of immovable VEIHM entered in 
register 

Notice to an agent. 

Number of assessors to be called. 


0 
Object of Section 50. 
Object of the Act. cm 
Object of Waki. es 
Objects partly valid and partly invalid. er 


Obligation of a trustee connot be abrogated or minimised 
by convenant. 
Offerings. 
Office of Mutawali and survivorship. 
Officers holding inquiries to have powers of Civil Court. 
One of the trustees indirectly gaining by breach not 
primarily liable. Xr 
Onus of proof. m 
Order for security for costs against defendant trustee 
Order of surcharge. 
Other charitable purposes ( see under the head ing 
purposes). x 
Other charitable uses. zo 
Other illustrative cases of breach of trust. cm 
Other offences. 
Other religious uses. 


P 
Particulars of applications. xt 
Partition—the headship of a Math etc. one 
Payments to beneficiaries. . 5p 
Penalties as recovery of contribution. - 
Penalty for contravening any provision of this Act. oe 


Pending suits if affected. 
Period in respect of which a trusteo’s liability may suit. 


Person having interest. i (m 
i ace specihe 
pen E ion gd, to attend whe 3 e timo mad pl by A 


168,178 


263 
152 
202 
369 


257 
210 
805 
271 


118 
175 
2)1 
852 
134 


SOBJHCT INDEZ .... : .—. 
Poor Relations.  - toe 
Position of shebait and mohunt. eee 
Postponement of investment. oe 
Power of Charity C. apply to Court. I 
Power of Charity C. to frame scheme etc. vee 
Power of trustee to apply for directions. e 

Power of Court to appoint new trustee or trustees as the 
caso may be. : DD 
Powers for audit. et 
Preamble. oe 


Preparation of schedule showing closing balance. 
Presentation of appeal 
Previous sanction of Charity Commissioner. necessary 
for prosecution. © 
Procedure in case of appointment of Charity Commissioner 
as trustee under Section 44, 45. ; te 
Procedure in case of appointment of Charity Commissioner 
under a will under Section 46. tes 
Procedure where trust property is situate in seyeral 
regions or sub-regions. 


Proceedings of Legislative Council and Reporta of e 
Property held by a math. Gr 
Property held by an idol. ee 
Provision for. appointment by founder. - 
Provisions for continuance of office of Treasurer in 

certain contingencies. s TD 
Proviso. eu 
Public and private endowments. NEL 
Public documents. m 
Public Mosques. i 
Public or Philanthropic purposes. : DOLI SO SL 
Public purposes (see charitable purposes) RS 
Public securities. af anitis 
Public Trust Section 2(13)- NAT 
Public Trust Administration Fund Bo «d 
Public Trust created by will. Tn 
Public Trust for which Charity Commissioner shall not  . 

act as trustee. T 
Public Trusts. todd : = 


- 109 
49,155,308, 
-5676 
57,17 
812,910 
227 

426 

47 
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po use Page 
Public Trust not to be void on ground of uncertainty we 197 
Publio Trust, not void on failure of specific object or 
'- society etc.» ceasing to exist. s: 18i 
* Charitable gifts not void for uncertainty. c 157 
Doctrine of Cy pres explained. i .. 185,3825 
instances of. x £25 
Keeton observes. eve 184 
»what is general charitable intention. aes 184 
effect of Section 13. ise 185 
Indian Cases. xc 826 
Lewin on Trusts. : l "D : 826 
Publio trust. not void on ground of absence of obligation 
Section 12. .... Gee 180 
Appropriation—a valid dedication. «. 180,181 
Dharmada  :. . > «ee 381 
Equality is Equity. nba: I T 183 
Gifts to idols and images. . ê es. 180 
281 juristic entity ove 180 
i obligation means. m 181 
power in the nature of trust. ~ ses 182 
.. Mode of execution. - ..: X 183 
«+ Whore the settlor has laid down no rule. aa 183 
Where the settlor has prescribed a rule the Court 
will adopt it. A . 183 
Public Trust not void .on: ground 1 that it is void for non- [ 
-. charitable or non-religious purposes. ree tao 147, 
Publio Trust. previously registered egets enactments 
Nd zSpeoified i in schedule. — nixus. fera FOD) 
Publio Trust Registration Offices. E es 186 
Punya Kariya Ti 169 
Punya Margp or Punya Danma or Sare Margo. TES 169 
Qs 
Qualifcations for appointment of CS. (Commissioner et - 101 
Relüoetione for appointment of Deputy & Assistant : 
+. Charity Commissioners; Director of Accounts qx 105422 
co ra R 
Ratification. on isde > gizata Loo LE gs 
Receipts given by Banksia or TET ed. 429 
Recent cases, re: rights of Chela; Mahant Sebaiti, Te 
Muta wallis eto. vos 209 
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Recognised agents. eos 189 
Recovery of administrative charges by instalment. ws . 428 
Recovery of costs and expenses incurred on legal pro- 

ceedings by Charity Commissioner etc. ac 379 
Recovery of sume due under section 18, 41 (48, 79A l 

and 790) rules etc. dr 8738 
Reference to English cases ieee . 43 
Regions and their limits. P oe 1404 
Regions and eub regions. do 82 
Region-section 2(14). .. 5782 
Register of bequests in favour of Public trusts under ` 

section 53. "m 418 
Register of decisions of courts. we — 411,412 
Registration as notice. see 934 
Registration of public trusts, x :218,219,185 
Relief against deceased trustee and-his representatives... - 263 
Relief of poverty. As .: 110 
Relief of poverty-English Law. D 135 
Re'igion. e .128 
Religious endowment—creation of—proof. one ' 49 
Religious endowments (see under Head Charitable purposes). . 148 
Remission of administrative charges. see , 428 
Remoteness of damage. A 261 
Removal of any trustee or Manager. weve 902,236 
Removal of Mahant from religious duties intermingled».  ... 201 
Repeal. ee 996,398 
Report to Charity Commissioner. ar 252 
Retrospective effect of an Act. s  99,17,:89 
Retrospective effect section 1 (1). on 47 
Revisional power of Ch. Com. ee 361,365 
Revocation of permission granted for alienation of pros : 

perty of trust. es -250 
Right of appeal. - 960 
Right of Mutawalli and custom. < 202 
Right of Trustee to reimbursement. ae 238 
Right of worship. ese -146 
Remilly’s Act. «m 297 
Rule of Dam Dupat. exe 808 
Rules. ee 57,391 
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Page 
S 

Sajjadanashin—Khankah. m 16,151 
Samar Pimpabadina. acc 79 
Scope of Bombay Public Trusts Act, 1950. ese - 41 
Sebaits right. -. 69,372,201 
Second mortgage. e 218 
“Secrecy of information. To 276 
Section 11 of the Charitable Endowment Act, 1890. v 273 
Securities payable to bearer. "a 264 
Select Committee's Reports. a 38 
‘Settling a scheme. : am 296,308 
Shafi law. .. p 98 
.Shia law. . ax; 98 
Shubhkam xn 821 
{Short title, extent, operation and application. x 45 
Signing . .. 181,404 
‘Slip order es 217 
‘Socjeties Registration Act, 1860 .. 5563466 
Solicitors. 3i 211 
"Special administrative charges. á n 498 
"Special provision as respects certain endowments -. 808-840 
Sradh, Lukshmi pujah. m 144 

‘State Government to direct crediting of funds constituted 

under any Act in schedule to public trust adminis- 
tration.fund constituted under chapter VIII. Ses 346 
Statements of objects and reasons - 21,89 
Statute to be read as a whole. woe 27 
Stay of inquiry- ab 222 
Stay of any..proceedings. on 363 
Strict construction. - E ae 242 
í Subhas Chandra Bose case .. 179,74 
C Subject of wakf. te 88 
‘Subject of wakt must belong to wakt. zm 89 
Subpoena . ZEE see 1 
-Sub region:section 2(14) ^am 82 
Succession of the Office of the trustee — - E 195 
í Sufficient cause. : e 228 
Suif in the name of temple. oe 69 
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Page 
Suits for declaration and for possession of trust property 
against third persons, i.e. strangers to a trust. ao) 803 
Suits outside scope of S. 50 - 7 7* 816 
Suits against tenants 0059 8319 
Suit against assignee. Doe 321 
Suits relating to public trusts. E295 
Suits to enforce private rights. e 311 
Superintendent or manager. see 63 
Superstitious uses. am 78,182 
Superstitious uses not forbidden. son = 8 
Supply of omissions. Cose PY? 
Survival of trust—scope of section 76 of the Indian 3 
Trust Act, 1882. : dd 291 
Schedule A...... Repeals. see" 400 
Schedule B...... Court fees......S 73D - -. = 400,108 
T = 
Takia. T5 
Temple, section 2(17). z. - 57,82 
Tests for determining whether a trust is public or private.... . 145 
Text Books. To 38 
Time for applying to the court under section 55. mee . 419 
Time for audit and submission of the audit—report etc. 
under section 31. Seen 614 
Title, an important part of the Act. oe 84 
Transitory provision. we. 428 
Transfer of property by Charity Commissioner. oD . 294 
The Transfer of Property Act, 1852, section 123. E 144 
Trial of offences under this Act. we. 892 
Trustee de son tort. e. 87,815 
Trustee. 57,69,83,232,806 
—, acting erroneously, not bound toindemnify ^. > 
co-trustees. oc 251 
—, acting from mistake. ere 238 
act of co-trustees joint one. A ap 201 
appointment of—by testator. — Say PAKS 
appointment of—must be complete. ieee Sl 
appointment of a new trustee. ert rr oun] 
appointment of Charity Commissioner as— ... ` 273 
broad principles for removal of —. . .— 989 
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C Page 
—; cannot plead that equal loss would have taken pave den Ir 
if no breach. 262 
cases where—. is advised by his counsel to resign. ... 2:8 
cause of action against legal representative of—. — ... 265 
cestui que trust may be appointed as—. Sc 290 
costs of—defending his conduct in tho trust. ae 881 
co-trustees, guilty of breach, severally responsible 
for the whole loss. T) 256 
death of defendent trustee pending suit. e 814 | 
extent of liability for breach TE 915,960 
grounds of discharge. T. 286 
immaterial whether trustee was gainer or loser. 
by the breach of trust. Sen 258 
. . indemnity of trustees. ee 266 
." =» lending money, should not employ the same > 
: solibtior)EwHo nets) for the borrower. * 215 
—,; liable though he has not benefited. con 216,259 
- - —, not chargeable with imaginary values. oor 255 
-= * —, not to be dismissed from caprice. gt 281 
'* obligation of-- cannot be abrogated or minimised j 
: by convenant. Tes 263 
—-, of a discretion, dying in testator's life-time 
declining office, etc. — ve 182 
—, paid to retire. oo 230 
public trustees, general powers of, ap 272 
—,; refusing or declining to act. 266 
—, refusing to act, becoming incapable, sites: y 
himself, etc. e. 283,288 
relief against a deceased trustee and his i 
= representatives. a 263 
- removal of trustee or manager. aco 296 
—,; removed, where it is to the advantage of the ] 
trust. e 282 
right of—to re-imbursement et 293 
suits against—for the breach trust. e. 264 
vacation of office by death of—. et 266 
—, whefher bound to make periodical inquiries. 
as to investments. xà 215 
—, wrongfully appropriating trust money. E 
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Trusts for creditors and family religious trusts. oh 
Trusts for political purposes. ee 
Trusts legal and equitable. oe 
Trusts, public and private. eee 
Trusts, public and private. distinction between. ese 
Trusts public and charitable, proof. : 

Types of wrongful acts. .. 

y 
Vacation of office by death of trustee. "e 
Vaishnavas of the Thengalai. ve 
Value of property vee 
Vouchers. on 
w 

Waki AX 
Wakf—intention to set apart for ahata. aD 
Waké as defined by Mahomedan Jurists. an 
Wakf as defined in the Wakf Act. À oo 


Wakf by immemorial user. 
Wakf how completed. 
Wakf of Mushaa. 


Wakf void for uncertainty. d 
What is general charitab!e intention. f an 
Where a git may be carried out cypres. >; TM 
Where allowable. 3 
"Where investment unauthorised. ap 


Whether mosque a juristic person. eee 

Where the direction of the Court is deemed necessary for the 
administration of any public trust. 

Where the settlor has prescribed a rule, the court will 


adopt it. uo 
Who cau apply. ee 
Wilful abstention. se 
Wilful neglect or default on the part of a trustee. “oh 
Words and expressions "used, 7. .........S. 2 (20) ves 
Words and expressions used but not defined. oe 

Z 

Zamindars e 
Zoroastrians public purposes. toe 
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“ ERRATUM 


Incorrect word 


Correct word or expression 


or expression (Read as) 
Bengul Bengal 
kshehre . kshetra: 
llucidation Illucidation 
Prsceribed Prescribed 
Sila Sita 
ajaints against 
Section Sanction 
Beach Breach 
establidhed esta blished 
respect: - respects 
respect Respects 
respect respects 
proceedidgs proceedings 
AAERAGE AVERAGE 
Totel Total 
accompanice 3 accompanies 
: RADUHYA 
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Jangamwaci Maths v ARANASE, 


Ace: No.. GER «e 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


C 


ñ 


5 f 
jer: but 
= RE: 


